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EXECUTIVE SUMMARY

The Board of Trustees annually sets the grant amount available for distribution from Interest on
Lawyers’ Trust Accounts (IOLTA) to qualified nonprofit legal aid organizations in California.
Interest revenue generated by these accounts is the main source of funding for these grants,
referred to as “IOLTA grants.” Over the years, these funds have been supplemented by Justice
Gap Fund donations and optional contributions from State Bar licensees as part of their annual
licensing fee payments.

At this time last year, the Federal Reserve had set the Federal Funds Rate (FFR) at 2.5 percent.
Based on bank remittances at that time, staff projected $39 million in IOLTA revenue in 2020.
On March 16, 2020, the FFR dropped to near zero and is likely to stay there for some time. As a
consequence, the Legal Services Trust Fund Commission and staff anticipate the IOLTA revenue
will drop to approximately $20.02 million for the calendar year 2020, and $8.2 million in 2021.
Due to the substantial reduction in anticipated revenue, in addition to asking the Board to
approve the IOLTA grant distribution in the amount of $23,546,275 for the 2021 calendar year,
this agenda item requests that the Board confirm the IOLTA grant distribution amount for 2020
at $55,294,144."

! The amount the Board initially approved for distribution in 2020 was $55.5 million. However, due to changes in
eligibility for some organizations in the ensuing months, the Commission made adjustments to the distribution,
leading to $55.3 million.



This a critical time for legal service organizations who are facing rising demands for legal
services. Based on current projections, notwithstanding the decline in interest rates, the IOLTA
program has sufficient resources to continue funding at previously approved levels and leave
sufficient reserves to support funding over the next few years.

BACKGROUND
IOLTA STATUTE

In 1981, the Legislature authorized the IOLTA program under Business and Professions Code
sections 6210-6228 (IOLTA statute). The purpose of the statute was to increase access to justice
and improve the administration of justice through expansion of legal services. In pursuit of
those goals, the Legislature prioritized improving the quality of existing free legal services in
civil matters to indigent persons and initiating new programs to provide such services.

The IOLTA statute requires lawyers to place nominal client funds, or funds that are on deposit
for short periods of time, into interest- or dividend-bearing accounts in which the interest or
dividend is paid to the State Bar.” Such accounts can only be kept at approved financial
institutions certified by the State Bar to ensure compliance with the IOLTA statute.

The interest earned from pooled IOLTA accounts is remitted to the State Bar. The State Bar
subtracts its administrative costs and then distributes the approved fund amount (based on the
IOLTA statutory formula) to organizations that provide free civil legal aid in California to
indigent persons, or legal training, legal technical assistance, and advocacy support to the
organizations that directly serve indigent persons.® The Office of Access & Inclusion administers
the Legal Services Trust Fund Program for the State Bar under the oversight of the commission
and Board of Trustees.

DISTRIBUTION OF IOLTA FUNDS

Each year, the Board sets the amount of IOLTA grants to be made available for distribution.”
For many legal aid organizations, IOLTA funding provides their core support, meaning that
organizations have the flexibility to use the funds where they need it most; many other funders
impose specific restrictions on funds (e.g., salaries only, but no benefits or no overhead costs;
specific projects; etc.). Unlike foundation funding that may not be as consistent, IOLTA grants
generally offer stability to grantees by supporting all aspects of their operational need to
provide free civil legal services to the indigent. Moreover, once a grantee’s eligibility is

2 |f there is a large sum of money involved, or it will be held for a long time, an attorney can hold the client's funds
in an individual account, designated as a Client Trust Account, and the interest earned will go to the client.

® Per the IOLTA statute, an “indigent person” is an individual: (1) whose income is not higher than 125 percent of
the federal poverty threshold; or (2) eligible for Supplemental Security Income or free services under the Older
Americans Act (seniors 60+) or Developmentally Disabled Assistance Act (Business and Professions Code section
6213(d)).

4 Typically, the Board makes its decision during the year prior to the grants being distributed. Thus, the decision as
to the IOLTA grant amount for 2021 is scheduled to be made this year.
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established, they are guaranteed funding for that year based upon a statutorily mandated
formula.

In the first eight grant years (1984—1992), the Legal Services Trust Fund Program recommended
distribution of the total money projected to be “on hand” as of the end of the prior year,
subtracting administrative costs during the same period. In other words, the program collected
money for a year and then gave it out in the following year, such that 100 percent of the money
for grants was “on hand” for distribution throughout the year. Financial institutions continued
to remit interest earned, so the program always had about one full year’s revenue on hand.

In 1992, in response to low interest rates and declining revenue, the Board, then known as the
Board of Governors, adopted a cash-on-hand policy to hold only 75 percent of a year’s cash on
hand. Over the years, subsequent interest rate declines led to further reductions, bringing the
target range to 30-to-75 percent.

IOLTA revenue remained flat between 2001 and 2004—approximately $10 million—but showed
a steady increase beginning with the 2005 grant year. In 2006, the commission proposed—and
the Board of Governors approved—a revision to the cash-on-hand policy described above (also
known as the reserve policy, see Attachment A). The goal was to build reserve funds that could
be distributed during lean years. Then, as now, the Board and the commission recognized that
the ability to rely on stable IOLTA funding is critical to the health and survival of legal aid
organizations that receive IOLTA funding.

In applying the cash-on-hand policy over the past few years, a portion of increased receipts was
held in reserve as a hedge against future declines in revenue. Under the policy, when revenue is
higher than in the previous year, grants are increased incrementally while also increasing the
reserve/cash on hand. The cash-on-hand policy applies the following methodology:

1. The previous year’s grant distribution is established as the planned grant distribution
base amount;

2. The planned grant distribution base is increased by 5 percent over the prior year’s
amount;

3. 10 percent of the prior year’s grant distribution is added to the reserve/cash on hand;
and

4. Any remainder in the total projected funds available for the year is split equally,
increasing both grant distribution and reserve/cash on hand.

This planning to build a reserve proved essential during the Great Recession of 2008 and is now
as important as ever as we enter a new economic recession. IOLTA revenue reached what was
then a record high of $22.3 million in 2008. Then, due to the recession and unprecedented low
interest rates, IOLTA revenue dropped to $7 million and stayed at or below that amount for
nearly a decade. Funds put aside because of the reserve policy (and additional revenue from
sources such as the Justice Gap Fund and the Legal Services Assistance Fund) supplemented low
IOLTA revenue.
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Recertification Efforts and Leadership Bank Program to Increase Revenue

In 2008, the State Bar adopted revisions to the State Bar Rules to reflect the comparability law
enacted in 2007, mandating that IOLTA-eligible institutions pay comparable interest rates or
dividends on their IOLTA accounts by choosing one of three options:

1. Establish IOLTA accounts as comparable-rate products;
Pay the comparable-product rate on IOLTA deposits accounts, less chargeable fees, if
any; or

3. Pay the Established Compliance Rate (known as ECR) determined by the Legal Services
Trust Fund Commission® (See State Bar Rule 2.130).

For the past couple years, the Office of Access & Inclusion has engaged in an intensive bank
recertification and negotiation effort. The Office of Access & Inclusion receives interest from
approximately 170 financial institutions offering IOLTA accounts. The recertification process
confirms compliance of these banks with the IOLTA statute, particularly ensuring that IOLTA
accounts holding those assets are receiving comparable interest rates to similarly situated
accounts.

The State Bar established a Leadership Bank program in late 2019 to increase revenue for the
IOLTA programs. A Leadership Bank pays at least the ECR rate on all IOLTA accounts and waives
fees or charges on these accounts. These financial institutions are highlighted on the State Bar
website as preferred IOLTA-eligible institutions and lead partners supporting access to justice
through the IOLTA program. The implementation of the new Leadership Program increased the
number of banks paying above the federal fund rate and advanced the State Bar's goal to
increase access to justice.6

The recent increase in IOLTA revenue was the result of rising interest rates combined with the
new Leadership Bank Program and 2018-2019 recertification efforts to ensure compliance and
negotiate higher interest rates, which resulted in higher distributions. In 2019, the State Bar
distributed $27.5 million in IOLTA grants, nearly double the amount distributed in the prior
year. For 2020, the amount currently approved for distribution doubled again, to approximately

> The Commission set the ECR at 68 percent of the FFR, or 0.68 percent (whichever is higher) in 2008. At the
highest FFR in 2019, the ECR was 1.70 percent. It has since returned to 0.68. Note that financial institutions are not
obligated to adopt the ECR if they offer a similar interest rate on IOLTA accounts as they do on their other financial
products. Consequently, many financial institutions may be offering lower interest rates than the ECR given the
current economic climate.

® State Bar staff will continue to encourage |IOLTA-eligible institutions to demonstrate their commitment to IOLTA-
funded organizations by choosing to be a Leadership Bank. However, current events cast doubt on the ability of
the IOLTA program to encourage participation in the Leadership Bank Program and to leverage the benefits of
comparability in the short term, given that interest rates have returned to the very low levels seen in the 2008
recession.
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S55 million, and the reserve as of December 31, 2019 was $49.8 million. The chart below
illustrates the IOLTA grant distributions over the past six years.’

Year | IOLTA Grant Distribution (in millions) | Percent Change over Previous Year
2020 | $55.3 (authorized) 101%
2019 | 8275 98%
2018 | $13.8 26%
2017 | S11 (1%)
2016 | S11.1 10%
2015 | $10.1 5%

CHANGES TO THE FEDERAL FUNDS RATE AND ONGOING FUNDING CHALLENGES

Through most of 2019, the FFR was 2.5 percent, the highest it had been in more than 10 years.
By the end of 2019, the FFR decreased to 1.75 percent, but actual IOLTA revenues still exceeded
2019 estimates by $5 million. Unfortunately, in March 2020, the FFR fell precipitously to zero to
0.25 percent in an attempt to offset the dramatic impact of COVID-19 on the economy.®

The current FFR is likely to remain low for quite some time.’ The consequence of these changes
will be significantly lower IOLTA revenue than originally anticipated for 2020, changing our
projection of $39 million to approximately $20.02 million based on April 2020 bank
remittances, the first full month after the FFR dropped. Though we anticipated some decrease
in the interest rate by the end of 2019, and even possible recession, the recent drop in interest
rates to 0.25 percent was completely unexpected when the Board approved a 2020 IOLTA
distribution of $55.5 million.

Unfortunately, it is too soon to have a reliable prediction of when the FFR will increase.
Assuming, as is likely, that the FFR stays steady through 2021, IOLTA revenue is projected at
$8.2 million annually, a fraction of the high watermark experienced in 2019. This will require
using a greater proportion of the reserve to supplement the IOLTA distributions in the next few
years, consistent with the reserve policy discussed earlier.

’ Note that IOLTA revenue mentioned in the previous section and the grant distribution do not always match. This
is due to maintaining a reserve and supplementing grants with additional funds through licensing fees and other
sources.

® The FFR represents a target range of interest rates, in this case zero to 0.25 percent. The standard is to use the
higher end of the range as the target when working with financial institutions.

% In the case of the recession starting in 2008, interest rates did not increase for seven years—until December
2015—and the increase was gradual.
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DISCUSSION

RECOMMENDED 2020 IOLTA DISTRIBUTION

Based on the following information and considerations, the commission and staff recommend
no change to the 2020 IOLTA distribution of $55.3 million, leaving projected net assets of $19.7
million at the end of the 2020 calendar year.

Projected 2020 IOLTA Revenue

The FFR was reduced to zero to 0.25 percent on March 16, 2020. After review of April bank
remittances, which was the first full month since the FFR changed, staff projected 2020 IOLTA
revenue at approximately $20.02 million for the calendar year. While this is nearly $19 million
less than the projection for 2020 this time last year pre-COVID-19, there are sufficient available
assets for the State Bar to make timely and complete grant payments through the end of 2020,
while still maintaining a reasonable reserve. Changes to the 2020 distribution are discretionary,
and under normal circumstances, midyear modifications are not contemplated by either the
Board or the Commission. In fact, the Board has never decreased the IOLTA distribution
midyear. Modifying the distribution would only become necessary in the instance that the
Board and the commission felt it necessary to keep more cash on hand in 2021 for increased
distributions, or increased reserve amounts in that year or future years. Based on a series of
factors enumerated below, the commission and staff do not currently believe such an action is
necessary.

It is important to keep in mind that the FFR is expected to remain low for the foreseeable
future. This will likely induce some banks to further reduce their interest rates in the coming
year. As a result, we anticipate lower interest revenue of $8.2 million starting in 2021 and
beyond.

Grantees’ Response to Potential 2020 Funding Changes

Given the dramatic decline in interest rates and the ensuing economic crisis, the commission
thought it prudent to consider alternative funding scenarios for 2020 IOLTA funds, including the
following options: No change; 13 percent reduction; 25 percent reduction; and 33 percent
reduction.® Any reduction in 2020 would go to the following year distribution or reserve,
allowing for a more gradual decline over the next few years.

The Office of Access & Inclusion held a webinar on April 30 to provide IOLTA grant recipients an
overview of these possible IOLTA distribution scenarios. Approximately 150 people attended
the webinar. A survey was distributed to grantees to secure their feedback on their preferences
regarding the 2020 and 2021 IOLTA distributions, as well as any impact they anticipate on their
operational capacity from COVID-19.

' The Commission later considered a reduction of 10 percent, after the survey described above was distributed to
grantees.
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Of 99 grantees, 93 responded to the survey. For 2020, more than two-thirds of respondents
reported they anticipate no change to their expenses or a slight decrease. 16 percent expect an
increase of 10-to-30 percent in their expenses this year. Similar responses were reflected in the
2021 projected expenses. Two-thirds of the respondents expect a decrease in funding from
other sources in 2020, and 82 percent expect a decrease in outside funding in 2021, mostly
between 10-to-30 percent. If this holds true, organizations with increasing expenses but
decreasing sources of funding (approximately one fifth of grantees) would be most acutely
affected.

Grantees also ranked their preference amongst the four distribution scenarios discussed above
using forced-choice ranking. A ranking of one (most preferred) was weighted more heavily than
a ranking of four (least preferred). Chart 1 reflects the weight given to each ranking preference
and the number of responses for each scenario across ranking preference.

Chart 1

Weight 40% 30% 20% 10% Weighted Score  Total Responses
Ranked #1 Ranked #2 Ranked #3 Ranked #4

No change 29 12 10 42 2.3 93

13%

reduction 17 37 37 2 2.74 93

25%

reduction 19 33 39 2 2.74 93

33%

reduction 28 11 7 47 2.22 93

The two most extreme options—keeping the current distribution or reducing it by 33 percent—
were both the most preferred and least preferred options. Many grantees preferred more
modest reductions as their second or third choices, which is why, with the weighted rankings, a
13 percent or 25 percent reduction emerged as the most preferred—or supported—choices
overall. (See Chart 1 above).

Several comments mentioned the increased demand for services given the ongoing crisis and
the fact that reducing funding may now impact their ability to provide services. Similarly, some
have assumed financial obligations that they expected to meet based on the previously-
approved funding distribution and would risk default or layoffs with major decreases in funding.
Moreover, any reduction in 2020 funding would occur late in the year, leaving the possibility of
an uneven impact on organizations that were spending proportionately each quarter versus
those that saved more funds for the second half of the year.'* A major reduction, such as 33
percent, might even destabilize some agencies so much that they would cease to operate,
depriving them of the intended benefit of preserving additional funds for future years.

1 Funding is made quarterly. At this point in 2020, organizations have or will shortly receive first-through-third
quarter funding. Thus, any cuts would entirely impact the fourth quarter. Though grantees submit quarterly
reports, they are not required to spend equal amounts of the grant each quarter. They can budget as they see fit
within the calendar year as long as the award is spent down during the grant year or any approved carryover
period.
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On the other hand, several organizations preferred a moderate reduction now to ensure stable
funding in the next couple of years. Just as there are ongoing conversations and meetings
around what will happen with IOLTA, grantees expressed deep uncertainty about their other
funding sources; multiple survey responses underscored the fact that they were only able to
estimate what the future may hold in terms of expenses and funding. There is the possibility of
additional emergency funding, but it is too soon to say what amount, if any, will be available
this year. If more funding streams become available, it could partially offset the reductions to
2020 IOLTA funds, at least for some organizations, but it would unlikely reach all grantees.12

While maintaining the current 2020 distribution of $55.3 million will result in a 57 percent
decrease in 2021 grants to $23.6 million, staff and the commission strongly believes that the no
change recommendation, coupled with allowing considerably greater flexibility for carrying
over funds from 2020 to 2021 (already approved by the commission), will enable programs to
address their individual needs more effectively. At times, grantees face challenges in spending
down the full grant amount.

The survey results demonstrate the varying challenges organizations are facing during the
current health crisis, with some needing increased funding to match immediate increased
demand and others anticipating demand for services to rise in 2021 or beyond. Flexible
carryovers will provide programs that need to save funding for 2021 with the ability to do so,
while also allowing programs with increased need in 2020 to spend down their full grant award.
While we recognize that allowing programs large carryovers, as opposed to returning unused
funds to be redistributed through the IOLTA formula in a subsequent year, could potentially
divest programs that have yet to apply for IOLTA funding, this concern appears to be
outweighed by the concrete needs of the current grantees and the low-income communities
they serve.

RECOMMENDED 2021 IOLTA DISTRIBUTION

After careful review of the revenue projections and consideration of the needs of low-income
Californians and legal aid programs, the Commission recommends a distribution of $23,546,275
for the 2021 calendar year, a 57 percent decrease over the 2020 grant distribution, leaving a
projected reserve of $8,170,928 at the end of 2021.

The reserve policy discussed above describes a target reserve amount that is 30-75 percent of
the prior year’s projected revenue. In applying the cash-on-hand policy over the past few years,
a portion of increased receipts was held in reserve as a hedge against future declines in
revenue. Under the policy, when revenue is higher than in the previous year, grants are
increased incrementally while also increasing the reserve/cash on hand. However, that formula
is not applicable in the current situation where revenue is decreasing.

2 For example, a bill that would provide an additional $31 million for renters’ legal assistance is being considered
in the California Legislature.
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Aside from maintaining a target reserve of 30-75 percent of the prior year’s projected revenue,
there is no clear guidance for how the Board and the commission should determine the
distribution and reserve amounts when revenue decreases. In fact, the reserve policy
acknowledges this difficulty when faced with an uncertain market but does not offer a solution.

It is clear that the larger the reserve as a percentage of the prior year’s revenue, the less funds
that will be available for distribution. Establishing a larger reserve could allow for more stable
funding in subsequent years if revenue continues to decrease, but it deprives grantees of funds
that are available now, during a time when they have reported increased demand for services.
In contrast, a smaller reserve reflects a decision to distribute more funds currently. It maximizes
the available funding but may leave grantees in a more difficult position in succeeding years, as
funding will continue to decrease in tandem with decreasing revenue. Of course, grantees that
are more concerned with future funding than maximizing current funding could limit their
spending of current year grants and request carryovers for the difference.

The lowest reserve target amount according to the policy is 30 percent of the prior year’s
revenue (because the Board is considering the 2021 distribution, this means 30 percent of 2020
revenue). This is necessary to ensure the State Bar can meet its first quarter grant payment
obligations while waiting for incoming revenue to replenish available assets. The function of the
reserve is well-illustrated by this year’s swift drop in interest rates. Even with no changes to the
grant distribution in 2020, the State Bar would be able to make all grant payments, despite
declining revenue, because money will come from the reserve to make up the difference.’® Any
reduction would be discretionary rather than mandatory.

The recommended distribution of $23.5 million represents the maximum possible distribution
in 2021, based on no change to the 2020 distribution and a 30 percent reserve in 2021. If the
Board wishes to establish a larger reserve amount, the distribution will decrease by the same
amount that the reserve increases.™

Between the projected amount to be available in 2021 and the Commission’s flexible approach
to carryover of IOLTA funds from 2020, it appears that sufficient funding will be available for
most organizations to operate at a funding level slightly lower than their 2019 levels if no
changes are made to the 2020 distribution. Prior to 2020, the 2019 distribution of $27.5 million
reflected an historic high in IOLTA funding. The spike in funding in 2020 was significant, as the
planned distribution more than doubled that of 2019. Organizations were informed at the
outset of 2020 that this year’s increases in funding were unlikely to continue in future funding
cycles. Thus, 2020 represents something of an anomaly, and returning to 2019 funding levels
would still provide strong support for the work of the grantee organizations.

 The 2020 reserve was planned to be $29.5 million, but net assets are likely to be closer to $19.7 million by the
end of the year under the current distribution plan.

|f the Board were to set the reserve at 75 percent of projected 2020 revenue, then the grant distribution in 2021
would be $11.3 million and the reserve would be $20.4 million.
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POTENTIAL FUNDING CHANGES

If changes to the Equal Access Funds (EAF) or other funding sources occur, impacting IOLTA-
funded grantees, the Commission respectfully asks the Board to delegate authority to it in
order to determine whether increases or decreases to the 2020 and/or 2021 IOLTA
distributions are appropriate. Governor Gavin Newsom approved the 2020 Budget Act on June
29 and the State’s Budget does not include a five percent reduction to EAF that was originally
anticipated. Furthermore, an additional $31 million was recently approved for homelessness
prevention as part of the redistribution of the $331 National Mortgage Settlement. 75 percent
of these funds will be distributed, by formula, to programs that provide eviction defense or
other tenant defense assistance in landlord-tenant disputes. The remaining 25 percent will be
distributed through a competitive grant process. Additionally, some legislators are considering
other proposals to provide more funding to legal services in these critical times. Since we will
not learn the outcomes of these additional funding changes for quite some time, providing the
commission authority to make any necessary modifications to the 2020 and/or 2021 IOLTA
distributions will enable the State Bar to respond efficiently and swiftly.

FISCAL/PERSONNEL IMPACT
The recommended distribution is net of the $2.1 million projected costs to administer the
program. Administration of the IOLTA program is fully funded through IOLTA revenue. This

recommendation does not affect the general fund budget. No additional staff or other
expenses will be incurred as a result of the adoption of recommendation.

AMENDMENTS TO RULES OF THE STATE BAR
None

AMENDMENTS TO BOARD OF TRUSTEES POLICY MANUAL

None

STRATEGIC PLAN GOALS & OBJECTIVES

Goal: 4. Support access to legal services for low- and moderate-income Californians and
promote policies and programs to eliminate bias and promote an inclusive environment in the
legal system and for the public it serves, and strive to achieve a statewide attorney population

that reflects the rich demographics of the state’s population.

Objective: a. Support increased funding and enhanced outcome measures for Legal Services.
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RECOMMENDATIONS

Should the Board of Trustees concur in the proposed action, passage of the following
resolutions are recommended:

RESOLVED, that the Board of Trustees maintains the 2020 IOLTA distribution at
$55,294,144,15 leaving net assets in the amount of $19,684,821 (projected); and it is

FURTHER RESOLVED, that the Board of Trustees approves the 2021 IOLTA distribution in
the amount of $23,546,275, with a projected reserve of $8,170,928 at the end of 2021;
and it is

FURTHER RESOLVED, if changes to the Equal Access Fund or other funding sources
occur, impacting IOLTA-funded grantees, the Board of Trustees will delegate authority

to the Legal Services Trust Fund Commission to determine whether increases or
decreases to the 2020 and/or 2021 IOLTA distributions are appropriate.

ATTACHMENT(S) LIST
A. State Bar 2006 Cash On Hand Policy/Reserve Policy

B. Proposed IOLTA 2020 and 2021 Grant Distribution Funding Detail

> The amount the Board of Trustees initially approved for distribution in 2020 was $55.5 million. However, due to
changes in eligibility for some organizations in the ensuing months, the commission made adjustments to the
distribution, leading to $55.3 million.
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Pt od T oW WL o e
AGENDA ITEM
MARCH 54-165
Legal Services Trust Fund Program:
Set Amount for Distribution for
2C06-2007 IDLTA Giants

Open / Action
Her HLE.

DATE: Februgiyv 28, 2006
T Meiribis of he Board of Comimitiae o Steleholder Retations
Members of ihe Boaid of Covernais
FROM: Judy Cariow, Dirsctor, Lagal Servines Trust Firid Fregrem
SUBJECT:  Legal Serviess Tiust Fung Frogram:
Set Armound vor Distribution for 2008-2007 IOLTE Giants

Exscullve Summary

Each year, the Beard of Governors sets an amount for distiibution in Legal Services:
Trusi Fund Program grarits from interest on lawyer tiust accounts (JOLT, "). Since
1992, the method for setiing the amount has been to allocate fo; the grante the amount
of prior year revenue less admiinistrative costs, adjusted by an amount by which cash on
nand as of June 30 is projected to be miore or less than a specific percent of the prior
year's nef revenue. Most iecently, this cash-on-hand target has been 20 percent. After
consultation with the l.egal Aid Association of California, the Legal Services Trust Fund
Commissior is recommending adjusting this target for this year upward to
approximately &0 percent, so as to take advantage of increased IOLTA revenus to put
us in a position fo cushion the effects of lower interests rates as needed in the fuiure.
Using this system will result in 2006-2007 grants of $12.7 mitlion, up about 6 percent
from the $12 miilion distiibuted in the 2005-2006 grant year.




ATTACHMENT A

BACKGRCOUND

The Boarc of Governors each year sets an amount for distribution in IGLTA grants to be
administered by the Legal Services Trust Fund Program. That amount ie distributed for
the grant year beginiing July 1. The amount is set in March cr April, depending o the
board imeeting schadule, so that the Trust Fund Commissien can notify each recipient
aregrar of & grant amount, give them 30 days to prepare picposed budgets, review thie
budgete and siili get grant agreements signed and the checice inailed in July.

For each of the first eight grant peviods (fiscal years 1984-1085 through 1681-1892), the
aimount approved for distribution was the total money projected to be on hand June 30.
This arsounted {o the total revenue of the program in the year preceding the grant
netiod, lese administrative coste during the same period. In otiwer words, the prograim
cotlected moniey for & vear and then gave it oulin the following year.

A1 the beginning of the grant yvear, 100 parcent of the ineney for grante wae cn hand.
Crants were disbursed in guaderly pavments. Al the same lime, mohey Garis i thet
weould become the next vear's grants, so the program siways hed on hend ahout one
full veai's revenue.

In 1082, the Board of Govemors chenged that system on the recommendaticn of the
£ onal Aid Asseciation of California and the Trust Fund Commission. We micrsed away
from a sveiem wiete grants were made up only of monay afready i hand, ancica
system of paying part of the grant cut of income as it came in. The mativetion for thile
charge was the view that the program did nct need to keep such a laige amount of
cash oh hand, especially in times of low interest rates and correspondingly iower
reventie.

The basic distribution method vernained, as before, to allocats for grants the amount of
nrior year revenue less administrative coste. To determine the amount for distribution,
this et prior vear revenue amount was adjusted by the amount by which cash on hand
as of Jurie 30 was projected to he more or less than a set percentage of the prior year's
revenue amount. When the origiinal change was made in 1992, interest rates had
begun to drop and the target wase set at 75 percent, in order to increase grants by

6 percent over the previous year even though revenue was down about 7 percent.
Subsequently, interest rates fell dramatically. The cash-on-hand target was reduced to
60 percent and then to 30 percent, where it has remained for the last 12 grant years.

In years when revenue is increasing, the money coming in exceeds the grant amount
going out, and cash on hand builds up above 30 percent. That “extra” amount is added
onto the grants for the next year, resulting in a larger increase. In years when revenue
is decreasing, the money coming in is less than the grant amount going out, and cash
on hand drops below 20 percent. We make up for that by holding back money to
increase the cash on hand for the next year, resulting in a greater decrease in grants.

~
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ATTACHMENT A

This system has had the desired seffect of putting the money in the hands of grant .
Iecipients quickly, and has minimized the amount of the programv's cashon hand:. . .- -
Because of the swings in inferest rates.in the last several years, however, it has also -
meant there were somewhat unpredictable-swings in the amount of granis fiom yearto
year. As justone example, the total grant amount went up 22 percent in 2001 and then
back down 38 percent the following year. Although the grants en average represent a %
smail share of each recipient’s total income, in many casos, the uips and downs have - -
been significant. In a time of increasing revenue, the Trust Fund Gemmission decided .
to explore whether there might be a better approach. .

PROPOSED CHANGE

The Cofmmission has now discussed its proposed change with the Legal Aid
Association of California, which consulted with ali of the recipients of Trust Fund
Program grants. LAAC came back to the Commigsion in suppoii of the proposal, with &
few relatively small suggestions that the Commission has incorporated into this

recommendation,

The proposal is fo incroase cash on hand above 30 percent with the sjoal of decreating
the fluctuation in grants caused by sizable incréases and decreases in interest ratec. I
years of inCreasing revenue, grants would be heid to a smaller inCrease than is cuirrontly
provided fof, so as {o increase cash on hand. Then in years of decreasing revenue, the
cash on hand will be spent down again, to keep grants targer than they would otherwise
have bewn. S i ;

The recommendation of the Commission and the legal services comrauiity involves a.
three-step calculation for years in which income is increasing: . : F

* The amount for distribution wil be allowed to increase by § percent before
incregsing cash on hand above the current 30 percent. For 2006-2007, this

tmieans'aﬁi increase from-$12 milion o $12.7 million In totel grants, ~ ©

« The funds that would iepresent the next 10 psrcent increase—in this case, $1.2 g
_ miillion--will go to inereasing {he casti on hand. . R Ve ey s St le

ES

I years when revenue incraases more than that, the additional amount will ba:
- divided equally botwesn increased grants and increased cashon hand, uptoa
cap of 75 percent of the previous year's available funds. . For this year. theré is
$229,520 1o be shared equally between grants-and Increased cash on hand.
Two elements of this: change will required ongoing discussion betwesn the Legal
‘Services Trust Fund Gominission and the Legal Aid Association. to arrive at further
recommendations as needed by this. time next year. The first of these two elements ie
the system for distributing the funds held back when we come upon years of declining
income. It is mucli mdre difficutt to come up with an automatic formula for that, itis
likely that a policy will be developed after consultation with the Legal Aid Association.

3.



ATTACHMENT A

A second issue for ongoing discussion is the cap on the amount hield back to increase
cash on hand. LAAC suggested limiting the cagh on hand tG a specific target, in the
range of 50 to 75 percent. The Trust Fund Commiission has agreed te a 75 percent
cap, and also agreed to discuse whether it should be smaller (or laraer) than that. The
amount tor thie year will be &3 percent. Betwaen now and the next tire the board goes
thirough this p;'ocess, a year from nuw, wa can explore the inest effective cap. This is &
decicion that must i eny case be inade annuslly, based ai: the pariicular income in: that

vear.
CURRENT ARD PROJECT REVENUE AKD CASH ON HAND

Ueing thie revised system for aetermining the grant smount will resuil in geking {he
crard amount for 2006-2007 at $12.7 million. Thiz grant arnount is larcer than ihe ZC05-
2006 dictiouticn, due primarily {o increaged ncome from subsiantisl noreases i the
valence on ceposit in ebiciney-client est sccouins and alvo o small Ficreasas i the
inierest rates on checking acoounis,

We currently expect net IOLTA revenue (incoms less e;r:pena':e.:}ferti i€ period July 1,
2005 through June 20, 2006 to te §14 miliion. At this \r;comes lavel, the prograny
expacts o have on hand as of June 30, 2006 eboui 27.8 million, which iz 52 percent of
lest yeur's net revenuer To celoulate the grent amount for the comiing vsar, we have
zdded o last year's grant ameunt 2 £ percent increase, plus half of the amount by which

net revenue is greater than 15 percent of last year's grants.
RECOMMEHDATION

The ettached scheduie shows the calculation, based on actual experience i date 2nd
projections through the rest of the grant year.

Because money will continue fc be disbursed as i is received, the Trust Fund
Commission will coritinue fo monitor revenue closely and will return with recommend-
ations if there are significant variances from the projections. The agreements signed
with grarit *’emplents will continue te inciude language {o make clear that payment of
these grants is contingent upon the Legal Services Trust Fund Program having
sufiicient money on hand from IOLTA revenue to make the scheduled paymenis. In
addition, the Trust Fund Commission will meet with LAAC over the coming rionths to
evaluate the effectiveness of the procedures used this year and what changes should

be made for the future.

BOARD BOOK/ADMINISTRATIVE MANUAL IMPACT: None.
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FROPOGED RESOGLUTIGRN

The Board Committes o Stakeholder Relatione will have a recommendation at the fime
of vour meeting. If vou aaree with this proposal, the following recolution would be

approptiate:

RESQLYED, upon recommendstion of the Beard Comiriitiee on Stakeholder
Relaticne, thet the Board heieby approves thiet the distribution of IOLTA grente from the
Legal Services Trust Fund Progron: for the grant perivd duly 1, 2008 through June 30,
2007 shall be made in the oider 2nd anner provided by Businese end Profeesione
Coze Teclion 8216, and the funds to be distibuted shall be G12,720.721 valeulzied as

fellows

(1) The amouni profected to be isceived by the Lega! Servicas Tiust Fund
Frogren snd the inlersel esmed thereon from Jube 1, 2008 fhrough June 36,
2006, lolsling $15.256.528, shall be slosated fov fhe grent perod July 1, 2608

thrasgh Junie 38, 7007

AN T T LT 1 s foe  afea b Y gk de P ] g YR N
(£} The edminiclalive cosle © be deducted prion fo distibuiiang ehalf he fie
=} cpen b mf oo o AT ATV YL L N TR ET e g . R TU R Lot & Y Pl T Hg

cosle projectedc for the pedod July 1, 2008 thiough June 30, 2066, iotafi i

$1,220,280,

[
(3) T¢ Le subtrected from the total amcunt prier 1o distribuiion shall bs
$1,200,568, 10 petcent of prior vear net reveriue reserved for cash ori hand.

(4) Alsc o be subirscled from ths total anouni prior to distribution shall be
#114,780, one-higlf of thes amaunt cver 15 peicent of pricy year net revenue
reserved tor cash on hand, and it is :

FURTHER REZOLYED thet grant payments are to be made from furids received
pureuant fo Business and Frofessions Code Section 6212 and the income earned fiom
investment oi such funds, and that payment cf grants is contingent upoi the State Bar
having sufficient roney on hand from such sources to make the scheduled paymants;

and itis

FURTHER RESGLVED that the Legal Services Trust Fund Coimmisgion is

directed to rnoniter program revenue during the grant year and {o recommend action to
change the total grant amount for the vear if needed in the eveni of significant variances

from projections.
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STATE BAR OF CALIFORNIA
Legal Services Trust Fund Distribution

Available Funds for Grant Period 2006-2007

DATE: FEBRUARY 21, 2006 AMOUNT

A.  Revenue: 7/1/05 —6/30/06

2005: 3rd Quarter $ 3,726,984
4th Quarter 3,679,345
2006: 1st Quarter (Projected) 3,900,000
2nd Quarter (Projected) 3,950,000
Total Revenue $ 15,256,329

B. Administrative Costs: 7/1/05 — 6/30/06

7/1/05 — 12/31/05 $ 734,972
1/1/06 — 6/30/06 (Budgeted) 815,308
Less Projected Equal Access Fund Reimbursements (330,000)
Total Administrative Costs $ 1,220,280

C. Cash-on-Hand Calculation

Cash on Hand 6/30/05 $ 5,547,400
Add: Net Revenue 7/1/05 - 6/30/06 14,036,049
Less: 2005-2006 Grants (Net of amounts from past years redistributed) (12,005,677)
Projected Cash on Hand — 6/30/06 (53 percent of prior year net revenue) §$ 7,577,772
Grant Amount Calculation
2005-2006 Net Revenue $ 14,036,049
Less 10 percent reserved for cash on hand { 1,200,568)
Less one-half of amount over 15 percent reserved for cash on hand $ ( 114.760)
Total Grant Amount for 2006-2007 $ 12,720,721
Prior Year Distribution (2005-2006) $ 12,005,677
Percent increase from Prior Year Distribution 6%

ATTACHMENT
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Selection Guidelines for State Bz Appointments {o the
£BA House of Delegetes

The State Bar will strive to appoint meriibers frem its applicant pool meeting & t
following guidelines:

e One (1) delegate who qualifies as the voung lawyer represeritative;
= Up to two (2) delegaies to include the most immsdiate past member of the 4 ,k.;;f =

Board of Governors and any.immediate past cfficer of the ABA from the Calm; :
ABA Delegation;

? E i - -~
« Two (2} merabers who have rict had substzntial volunteer experience but g
possess the leadership arid cthar skills to be successful delegation members; ang, &

¢ Gix (8) delegates whe have substaniiel ber experience, especially with the ABA, & |
are twpiczl of other State Ear appoiniments.
N\

Unlese othenvise suthiorized Ly fhie Board of Govarners, Eeeh cech meribe s |
the State Bar's AB2 delegaticr would be eligible for reappointrnent to ne more ;. -
three (3) consecutive two-year appcintments or a maximum of six (6) con';t-,w-'
yesre of cervice with the delegation. Delegetes who have completed such serds |
may pply in the future zfter a r;enod of not lese than two years from the date of i ‘
e‘ p iration of tie delegate’s last term of service with the State Ear. * ,
fi _
A1 members will be Ancouraged to become broadly participant in ABA activities in orde i
fullv represerit the inferests of California attorneys.

54-166 RESCGLVED, upon recommendation of the Board Committee on Stakehold:
Relations, that the Board hereby approves that the distribution of IOLTA grants fres
the Legal Services Trust Fund Program for the grant period July 1, 2006 thro
June 30, 2007 shall be made in the order and manner provided by Business af
Profsssions Code Section 6216, and the funds to be distributed shali B§ .
$12,720,721 calculated as follows: S 5B

(1) . The amount projected to be received by the Legal Services Trust Fu"’
Program and the interest earned thereon from July 1, 2005 through June 30, 205 13
totaling $ 15,256,329, shall be allocated for the grant period July 1, 2006 throut;i
June 30, 2007. )

(2) The administrative costs to be deducted pricr to distribution shall be the cof
projected for the period July 1, 2005 through June 30, 2008, totaling $1,220,280. “§ *-

(3) To be subtracted from the total amount prior to distribution shall be $1,200, 55?
10 percent of prior year net revenue reserved for cash on hand.

(4) Also to be subtracted from the total amount prior to distribution shall § 1”3 : _-
$114,760, one-half of the amount over 15 percent of prior year net reveﬂ‘f' ‘
reserved for cash on hand, and it is

TC HAWORK\MINUTES\2008\MARCHWins Open Mar 18-06
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FURTHER RESOLVED that grant payments are to be made irom funds received
pursuant to Business and Professions Code Section 8212 and the incorae earned
from investment of such funds, and that payment of grants is contingent upon the
State Bar having sufficient money on hand from ‘'such sources to make the

echeduled payments; and it is

FURTHER RESGLVED that the Legal Services Trust Fund Commission is directed
to monitor program revenue during the grant year and to recommend action to
change the total grant amount for the year if needed in the event of significant

variances from projections.

PESOLVED, upon recommendation of the Committee on Group Insurance
Programs, thai the Board Committee on Operations, acting on behalf of ihe Board
between regularly scheduled meetings, hereby approves the formal
acknowledament of Raphael Cotkin's 25 years of service to the Siate Bar of

Californiz; and it is

FURTHER RESOLVED, that that Board Committee on Operations, acting on kehalf
of the Board between regularly scheduled meetings, hereby authorizes the
Committee on Group insurance Programs to formally present this Board Resclution
to Raphael Cotkin &t it's Planning Session dinner on Monda, March 13,72006.

[The abexvé is a report of emergericy fax-poll action taken by the Board Committee
on Operations on behalf of the Board, March 3 — €, 2006, between regularly

scheduled Board meetings.]

RESOLVED, upon the recommendation of the Los Angeles County Bar Associatior,
that the Board Committee on Operatione, acting on behalf of the Board between
meetings, approves the resolution adopted by the Los Angeles County Bar

Association; and it is

FURTHER RESOLVED, that the Board Committee on Operations, acting on behalf
of the Board between meetings, authorizes participation in this resolution in the
Tribute Book by March 15, 2008, to be presented to the Chief Justice at the dinner

in his honor on April 4, 20086.

[The above is a report of emergency fax-poll action taken by the Board Committee
on Operations on behalf of the Board, March 3 — 6, 2006, between regularty

scheduled Board meetings.]

Upon rﬁotion made, seconded and adopted, it was

RESOLVED, upon recommendation of the Board Committee on Operations, that
the Board hereby reje‘c':ts the Foundation's proposed change to the at-will
termination clause, accepts the Foundation's change to the revenue, and modifies”
Article 2.3 of the MOU along the lines discussed, and delegate to the Executive
Director the authority to communicate a final proposal to the Foundation; anditis

'._' T N ORKIMINTE S\200B ARE Hibins Open Mar 18-06




Proposed IOLTA 2020 and 2021 Grant Distribution Funding Detail

ATTACHMENT B

Revenue - January through December Prior Year 2020 2021
Actual IOLTA Revenue 46,454,116 S 11,458,963
Projected IOLTA Revenue - 8,561,986
Justice Gap Funds including cy pres 1,537,668 800,000
Fee Statement Contributions 6,255,553 6,165,478
Interest & Tax Intercept Funds 838,881 250,000

Total Revenue: 55,086,218 S 27,236,427

Expenses - January through December Prior Year
IOLTA Grant Distributions 27,463,024 55,294,144
Administration, Net of EAF & Bank Settlement 1,863,242 2,100,000

Total Expenses: 29,326,266 S 57,394,144

Prior Year Revenue less Expenses 25,759,952 S (30,157,717)

Net Assets from Prior Year
Available Net Assets at Jan 1 Prior Year 24,082,586 49,842,538
Prior Year Revenue less Expenses 25,759,952 (30,157,717)

Prior Year Ending Net Assets: 49,842,538 S 19,684,821

Current Year Projected Revenue & Expenses
IOLTA Revenue 20,020,949 8,200,000
Justice Gap Revenue 800,000 800,000
Fee Statement Contributions 6,165,478 4,932,382
Interest Income & Tax Intercept Funds 250,000 200,000
Administration, Net of EAF & Bank Settlement (2,100,000) (2,100,000)

Projected Current Year Net Income: 25,136,427 S 12,032,382
Prior Year Ending Net Assets: 49,842,538 S 19,684,821
| Funds Available: 74,978,965 $ 31,717,203 |

Grants

Prior Year Grant distribution (baseline) 27,463,024 S 55,294,144

Total Grants: 55,294,144 S 23,546,275

Percentage Change vs Prior Year Grant Allocation: 102% -57%
Reserve/Cash on Hand/Net Assets

Projected Reserve/Ending Net Assets: 19,684,821 S 8,170,928

Reserve as Percentage of Prior Year Total Revenue: 36% 30%

prior year figures are projected 2020 amounts.

Note: The 2020 column figures in the Prior Year sections are actual 2019 amounts. In the 2021 column, the
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