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SUBJECT: Outcome of Public Comment on Proposed MCLE Elimination of Bias Rules
Changes and Upcoming Board of Trustees Agenda Item

EXECUTIVE SUMMARY

In March 2020, on behalf of COAF, State Bar staff presented proposed changes to the Minimum
Continuing Legal Education (MCLE) Elimination of Bias (EOB) rules to the Board of Trustees
(Board). Staff requested a 45-day public comment period regarding the proposal, which the
Board approved.

In drafting the proposed rules changes, COAF took into consideration the dual mandates of the
State Bar’s Strategic Plan and a new statute, Business and Professions Code section 6070.5. The
statute makes implicit bias MCLE required for attorneys, and adds training/experience
requirements and specific course components for MCLE providers who offer implicit bias
courses. The proposed rules changes would adopt the requirements of the new statute, and
increase the number of MCLE hours dedicated to EOB from one to two, with at least one of the
two hours devoted to implicit bias course work, consistent with the Strategic Plan.

The public comment period closed on June 30, 2020. COAF’s MCLE working group reviewed the
comments and recommends moving forward with the proposal as circulated, without
amendment. The working group further recommends that COAF recommend adoption of the
proposal to the Board. However, if AB 3364 is passed during this legislative session, the
recommendation is for COAF to approve an alternative recommendation directing staff to
request that the Board approve the proposed changes with an amendment to the effective
date for licensees.




BACKGROUND
THE STATE BAR’S STRATEGIC PLAN AND BUSINESS AND PROFESSIONS CODE SECTION 6070.5

In January 2019, the Board of Trustees updated the State Bar’s 2017-2022 Strategic Plan to
adopt nine objectives related to diversity and inclusion. This included Goal 4, objective (m),
which focuses on modifying the current Elimination of Bias (EOB) MCLE curriculum and
increasing the number of hours.

Concurrently, the California State Legislature advanced AB 242, a bill that required the State Bar
to enact rules incorporating the topic of implicit bias and bias-reducing strategies into its MCLE
curriculum for all licensees. Adding section 6070.5 to the Business and Professions Code, AB
242 was enacted into law.

This new statute also calls for the State Bar to require MCLE providers who offer implicit bias
courses to meet minimum recruitment, training, and content requirements. Beginning no later
than January 1, 2022, providers offering courses on implicit bias will have to meet the
requirements of the statute.

As the statute is currently worded, licensees will have to meet the additional implicit bias MCLE
requirement in the compliance period ending January 31, 2024.1 However, as mentioned
previously to both COAF and the Board, AB 242 intended for the provisions in Business and
Professions Code section 6070.5 to apply to licensees beginning with those reporting for the
compliance period ending January 31, 2023. Changes were pursued, and AB 3364 is now
pending in the California legislature; if passed, it would conform the wording of the statute with
its intent (i.e. licensees would comply beginning with the group reporting for the period ending
on January 31, 2023, rather than 2024).

COAF’S RECOMMENDATIONS TO THE BOARD OF TRUSTEES

At its meetings on December 6, 2019 and February 14, 2020, COAF recommended making the
necessary rules changes to conform to the new Business and Professions Code section, and to
increase the EOB MCLE required hours from one to two. It further recommended that the State
Bar, with the assistance of COAF, develop one hour of free e-learning content for attorneys on
the topic of implicit bias, and that the training be reviewed and updated every three years.

The Board agreed to circulate the proposed MCLE rules for both attorneys and providers for a
45-day comment period in mid-March. Due to the impact of COVID-19 immediately thereafter,
at least one organization asked for an extension to the comment period. The end of the
comment period was extended by almost two months, from May 1 to June 30.

Over 30 comments were received and reviewed by staff and COAF’'s MCLE working group. Staff
and the working group recommend moving forward with the proposal as circulated, without

' MCLE compliance periods for licensees run from February 1 through January 31 of the following year.
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amendment, and recommend that the Board adopt the proposed rules. Staff and the working
group further recommend that COAF consider future amendments to the MCLE EOB rules, as
requested by several commenters. However, as none of the suggested changes would directly
conflict with the rules changes that were already circulated, the current proposal can move
forward while COAF explores the possibility of further revisions.

DISCUSSION

COMMENTS IN FAVOR OF THE PROPOSED MCLE RULES CHANGES

After the comment period closed on June 30, staff analyzed the responses and shared them
with the MCLE working group. All comments received were in relation to the proposed changes
for attorneys, rather than providers. Approximately 60 percent of the comments were in favor
of the proposed changes for attorneys. (See Attachment A.)

Four statewide organizations commented in favor of the proposal: California Commission on
Access to Justice, California Lawyers Association, California Minority Counsel Program, and
Legal Aid Association of California. This reflects a broad coalition of support for the proposed
changes. These organizations spoke to the importance of enhanced EOB training to increase
awareness of all types of bias, open more dialogue on the topic, and improving experiences in
the workplace and in the legal system in general. Their letters underscored the fact that the
proposed changes are part of the larger goal of achieving and maintaining a truly diverse and
inclusive legal profession.

Other individual comments in favor of the proposed changes asked COAF and the State Bar to
consider additional requirements, such as an anti-racism curriculum that takes into account the
effects of structural racism and actionable steps to eradicate it. While the new Business and
Professions Code statute requires implicit bias courses to include content related to various
types of bias (implicit, explicit, systemic), there is not currently a separate anti-racism course
requirement or pending proposal.

Some comments also called for: (1) a greater increase to the EOB hours requirement, stating
that two hours is still insufficient time to make significant progress when it comes to exploring
the topic of bias, (2) requiring EOB credit hours to be completed in a participatory setting
(versus self-study), and (3) renaming the requirement to explicitly acknowledge structural
racism and implicit bias, in comparison to the more general “Recognition and Elimination of
Bias” title.

COMMENTS OPPOSED TO THE PROPOSED MCLE RULES CHANGES

All comments opposed to the proposed rules changes were from individuals. The comments
that opposed the proposed changes centered on two themes: (1) disagreement with devoting
more MCLE time to a specific subject, and (2) skepticism about the efficacy of implicit bias
training. Those who disagreed with adding more time to the EOB requirement either felt that
MCLE was not effective in general (regardless of topic); it would be better to have more time to
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devote to education in their own practice areas; or, in one or two cases, appeared to
misunderstand the intent of the change and thought it aimed to increase overall MCLE hours.?

Other responses indicated that the commenter did not believe implicit bias exists or felt there
was insufficient basis to maintain that training in this topic will be beneficial. For example, three
commenters stated that there is not enough scientific support to prioritize this topic. A similar
number reported that their prior experiences with other MCLE EOB courses were not useful.

Some of these assertions are clearly inaccurate—there is a substantial body of research that
demonstrates the existence and effects of implicit bias—while others touch on considerations
that are targeted by the proposed changes. The fact that there has been variability in the
perceived quality and effectiveness of prior MCLE EOB courses will hopefully be addressed
through the strengthened training and experience requirements for instructors and the
guidance from the legislature and the State Bar regarding course content and objectives.

Moreover, given that the EOB requirement is currently only one hour, it is not surprising that in
some instances participants have felt that they were not getting enough benefit from the
curriculum or were ill-equipped to continue the work outside of the MCLE course. Increasing
the hours requirement will allow for more in-depth exploration of the various topics that fall
under the umbrella of EOB and will signal that this subject demands more serious engagement
across the profession.

RECOMMENDATION

Staff and the MCLE working group recommend that COAF submit the proposed MCLE EOB rules
changes to the Board as circulated, without amendment, and recommend adoption of the
proposal, effective November 1, 2020. Staff and the MCLE working group further recommend
that COAF approve an alternative recommendation—in the event AB 3364 is passed during this
legislative session—directing staff to request that the Board adopt the proposed changes to the
rules, incorporating an amendment applying the new requirements to licensees starting with
the compliance period ending January 31, 2023.

The current proposal is consistent with the changes required by the new Business and
Professions Code statute and expands the curriculum (in terms of both content and time) as
envisioned by the State Bar’s Strategic Plan. Further, a majority of the public comments were in
favor of the proposed changes, including comments from major attorney membership
organizations.

COAF can explore the possibility of adding an anti-racism requirement, increasing the number
of EOB hours further, renaming the EOB requirement and/or requiring that these credits be
completed in a participatory setting; none of those changes requested through public
comments would conflict with the present proposal. Accordingly, there is no need to delay
making the currently proposed changes.

> The proposed change takes one hour from general MCLE credit and devotes it to implicit bias coursework; it does
not increase the overall amount of continuing education hours, which remains at 25 hours over three years.
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ATTACHMENTS LIST
A. Public Comment Responses and Letters
B. Proposed MCLE Rules Changes
C. State Bar Strategic Plan, Goal 4, Objective (m)

D. Text of Business and Profession Code section 6070.5
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ATTACHMENT A

CALIFORNIA COMMISSION ON ACCESS TO JUSTICE

350 Frank Ogawa Plaza, Suite 701, Oakland, CA 94612 - (510) 893-3000

April 1, 2020

Board of Trustees

State Bar of California
180 Howard St.

San Francisco, CA 94105

Re: Support for Requiring More and Better MCLE Training on Elimination of Bias
Dear State Bar Trustees:

As you know, the California Commission on Access to Justice has worked for 23 years to
advance access to justice for Californians using broad-based strategies informed by diverse
stakeholders. The Access Commission is proud of its long and close relationship with the
State Bar of California and the many enhancements in access to justice that the two
organizations have made together.

The Access Commission strongly feels that State Bar of California has ample reason to
increase the minimum continuing legal education time dedicated to the elimination of
bias on the part of lawyers and to require that some of the time be spent on recognizing
and reducing instances of implicit bias. The bar has already taken a bold step towards
elimination of bias in the legal profession through adoption of the new Rules of
Professional Conduct. As the gatekeepers of the licensing of lawyers in California,
increasing the awareness of bias in the profession strengthens the recruitment and
retention of diverse lawyers thus allowing the bar to better reflect the public it serves.

Further, a lawyer’s conduct toward clients and prospective clients reflecting implicit or
other bias is not only harmful to the attorney-client relationship, but destructive to the
entire legal system. Clearly, focused and thoughtful bias training will raise awareness of
the issue and reduce or eliminate altogether incidences of implicit bias. Eliminating such
remediable bias will enhance justice for clients at the same time as it adds to the
diversity of the legal profession and improves conduct and character of lawyers.

The Access Commission supports these proposed changes to MCLE requirements.

Sincerely,

N\

b s

Judge Mark A. Juhas
Chair

The California Commission on Access to Justice is an independent nonprofit California public benefit corporation.
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s

June 26, 2020

Board of Trustees

The State Bar of California
180 Howard Street

San Francisco, CA 94105

Re: Proposed Changes to Elimination of Bias MCLE Rules
Dear Trustees:

| am writing on behalf of the California Lawyers Association (CLA). CLA supports the
proposed changes to the MCLE rules, increasing the elimination of bias requirement
from one hour to a minimum of two hours, establishing a sub-topic that formally
incorporates implicit bias into the MCLE curriculum, and requiring at least one hour of
implicit bias coursework as part of the two hours dedicated to elimination of bias. These
are important changes, consistent with CLA’s mission of promoting excellence, diversity
and inclusion in the legal profession and fairness in the administration of justice and the
rule of law.

Implicit bias refers to unconscious preferences or associations about a social group
based on stereotypes or attitudes relating to that social group, and operate outside of
conscious human awareness. As the Legislature’s findings contained in AB 242 note in
part: “[L]awyers harbor the same kinds of implicit biases as others.”

The issues of implicit bias, education, and training were emphasized by Chief Justice
Tani Cantil-Sakauye in her State of the Judiciary address in 2016: “Certainly, implicit
bias is a factor in the national discussion about race and justice. Scientists tell us that
unconscious stereotypes affect beliefs, attitudes, and actions and that implicit bias has
been found in children as young as 6 years of age. But the good news is that these
attitudes are malleable and changeable, and that’s where implicit bias education and
training comes in.” Implicit bias has been part of the national discussion about justice
for many years, with recent events bringing the issue to the forefront and highlighting its
significance.

Incorporating implicit bias into the MCLE curriculum will assist in ameliorating the impact
of implicit bias in the legal profession. CLA endorses in particular the proposed addition

400 Capitol Mall. Suite 650
Sacramento, CA 95814

916-516-1760
calawyers.org



Board of Trustees ATTACHMENT A

June 26, 2020
Page 2

of one hour of implicit bias to the existing elimination of bias requirement, instead of
subsuming implicit bias within the existing one hour requirement.
We appreciate your consideration of our comments.

Sincerely,

S

Ona Alston Dosunmu
C.E.O. & Executive Director
California Lawyers Association
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O
“The Unified Voice of Legal Services” | L A AC ".

Legal Aid Association
of California

April 20, 2020

Board of Trustees

State Bar of California
180 Howard St.

San Francisco, CA 94105

Re: Changes in Elimination of Bias (EOB) Requirement in Minimum Continuing Legal
Education (MCLE) Rules—SUPPORT

To the Board of Trustees,

I am writing on behalf of the Legal Aid Association of California (LAAC) to express our
support for the proposed changes in Elimination of Bias (EOB) requirement in the Minimum
Continuing Legal Education (MCLE) rules. These changes, especially increasing the total
number of EOB MCLE hours, demonstrate the State Bar’s ongoing commitment to reducing bias
in the legal profession.

LAAC is a statewide membership association of over 100 public interest law nonprofits that
provide free civil legal services to low-income people and communities throughout California.
LAAC member organizations provide legal assistance on a broad array of substantive issues,
ranging from general poverty law to civil rights to immigration, and also serve a wide range of
low-income and vulnerable populations. LAAC serves as California’s unified voice for legal
services and is a zealous advocate advancing the needs of the clients of legal services on a
statewide level regarding funding and access to justice.

The Council on Access and Fairness (COAF) proposes increasing from one to two the required
minimum Elimination of Bias hours, establishing a sub-topic that formally incorporates implicit
bias into the MCLE curriculum, and establishing the provider requirements as mandated by
statute. LAAC and the legal aid community support these changes. As an MCLE provider,
LAAC applauds the efforts of COAF and its work to develop this proposed rule change during
the second half of 2019, including soliciting feedback from current MCLE providers regarding
the possible impact of the proposed changes.

Elimination of Bias training represents an essential aspect of training and legal education that
lawyers need to be the best lawyers they can be. By making these changes, the Bar is ensuring
that lawyers receive more of this critical training and education. Altogether, these changes
would, one, codify the State Bar’s commitment to supporting efforts to reduce implicit bias in
the legal field and, two, comply with Business and Professions Code section 6070.5 (2019),
which requires the Bar to incorporate implicit bias into the MCLE curriculum and mandates
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training and content requirements. We support the changes as proposed by COAF and look
forward to working with the Bar in making meaningful changes now and in the future to reduce
bias in our profession.

Thank you again for this opportunity to comment. Please do not hesitate to reach out to me with
questions or comments.

Sincerely,

Mo (ppeland?

Salena Copeland
Executive Director, Legal Aid Association of California

Stephen Knight '
Executive Director, Worksafe '

Erin Smith '
Executive Director, Family Violence Appellate Project '

Jenny Farrell '
Executive Director, Mental Health Advocacy Services '

Henry Martin '
Director of Policy and Advocacy, Watsonville Law Center '

Kevin Aslanian '
Executive Director, Coalition of California Welfare Rights Organizations '

Martina Cucullu Lim*
Executive Director, Eviction Defense Collaborative '

Jennifer Kelleher Cloyd '
Chief Program Officer, Law Foundation of Silicon Valley '

Diego Cartagena '
President & CEO, Bet Tzedek Legal Services '

Andy Imparato '
Executive Director, Disability Rights California '

Kimberly Irish
Chief Program Officer, OnelJustice '

Carolina Martin Ramos '
Director of Programs and Advocacy, Centro Legal de la Raza '

Cindy Liou'
State Policy Director, Kids in Need of Defense (KIND) '

350 Frank H. Ogawa Plaza Suite 701 | Oakland, CA 94612 | (510) 893-3000 $

LAAConline.org LawHelpCA.org $
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ATTACHMENT A

Public Comment re: Changes in Elimination of Bias (EOB) Requirement in

Minimum Continuing Legal Education (MCLE) Rules

Submitted by Esther Ro (SBN 252203) and Leana Taing (SBN 304448

We write in support of the proposal by the State Bar’s Council on Access
and Fairness to increase the Recognition and Elimination of Bias in the
Legal Profession and Society MCLE requirement to two hours with one
hour dedicated to recognizing implicit biases and bias-reducing strategies.

Additionally, the Council should consider requiring the dedicated implicit
bias hour be completed in a participatory setting. The topic of implicit bias
is well-suited and best explored in a live environment. The State Bar
already recognizes the benefits of in-person learning in that half of the
MCLE credits must be completed in a participatory setting. Being in a
group setting, interacting, and listening to different viewpoints and
experiences -- and feeling uncomfortable -- are invaluable in
understanding, identifying, processing, and combating one’s own biases.

Addressing implicit bias, however, represents only a partial solution that
does not take into account systemic issues. Thus, we strongly urge the
Council to consider a more holistic approach to address how attorneys can
be allies and advocates for a just legal system and outcomes. Specifically,
we propose the adoption of an anti-racism MCLE requirement focused on
dismantling white supremacy and structural racism.

As attorneys, we should understand how law, which serves as the
foundation of our profession, has been weaponized since the inception of
this country to entrench white supremacy in nearly every aspect of
American politics, economics, and society. Numerous State Supreme
Courts, including ours, have issued statements recognizing the legal
system has not worked fairly for everyone, and equal justice under the law
is not yet a reality. Chief Justice Bernette Joshua Jackson of the Louisiana
Supreme Court wrote a powerful and personal statement recognizing “the
protests are the consequence of centuries of institutionalized racism that
has plagued our legal system” and “[w]e are part of the problem they
protest.” Chief Justice Jackson reminds us that as members of the legal
profession we possess “real power to change the African American
community’s lived experience of the legal system.” An MCLE requirement
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ATTACHMENT A

based on anti-racism would educate attorneys about the role the legal
system has played in maintaining structural racism, how to envision an
anti-racist legal system, and how to deploy anti-racist strategies in their
day-to-day practices.

Further, the anti-racism requirement is important to address the fact that
the legal profession stubbornly continues to be one of the least racially
diverse professions in America. To be clear, structural racism and white
supremacy, and their attendant privileges, permeate the legal profession
and legal education. In contrast to implicit bias, which focuses on social
cognitive theories to explain unconscious behavior on an individual level,
structural racism focuses on the bigger picture of how our current
institutional practices continue to advantage white people and
disadvantage Black, Indigenous, and other people of color. Examples of
these systems include law school access and admissions, how legal
education is taught, how jobs are secured, and who is chosen to be in
leadership positions at their law firms. An honest assessment of the racial
issues embedded in legal education and the legal profession allows us to
move forward collectively to find solutions. Acknowledging and addressing
both implicit bias and structural racism is needed for the legal community to
forge an anti-racist path going forward.

To that end, a name change in the requirement is necessary to signal the
State Bar’s commitment to addressing both implicit bias and racism in the
legal profession. We propose renaming the requirement to “Recognizing
and Eliminating Structural Racism and Implicit Bias in the Legal Profession
and Society.” The proposed name embodies a call to action to all legal
professionals about the work that needs to be done individually and
collectively on racial justice issues. Black Lives Matter has laid bare the
depth and systemic nature of racism in this country. The time is now to be
bold and imaginative on how each of us in the legal community can act to
bring about real change in the daily lives of everyday people and in our
profession.
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Proposed Revisions to Rules Establishing Minimum Continuing Legal Education
Requirements for Licensees — Redline

Rule 2.52 MCLE Activities

To receive MCLE credit, a licensee must complete an MCLE activity that meets State Bar
standards.

(A) The MCLE activity must relate to legal subjects directly relevant to licensees of the State
Bar or have significant current professional and practical content.

(B) The presenter of the MCLE activity must have significant professional or academic
experience related to its content.

(C) Promotional material must state that the MCLE activity is approved for MCLE credit or
that a request for approval is pending; specify the amount of credit offered; and indicate
whether any of the credit may be claimed for required MCLE in legal ethics, elimination
of bias, or competence issues.

(D) If the activity lasts one hour or more, the provider must make substantive written
materials relevant to the MCLE activity available either before or during every MCLE
activity. Any materials provided online must remain online for at least thirty calendar
days following the MCLE activity.

(E) Programs and classes must be scheduled so that participants are free of interruptions.
(F) On and after January 1, 2022, for all training dealing with, or including a component

dealing with, implicit bias and the promotion of bias-reducing strategies, the MCLE
provider must meet the requirements of Business and Professions Code section 6070.5.

Rule 2.52 adopted effective January 1, 2008, amended effective January 1, 2013; amended
effective July 1, 2014; amended effective January 25, 2019.
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Rule 2.71 Compliance periods

(A) A compliance period consists of thirty-six months. It begins on the first day of February
and ends three years later on the last day of January. The three compliance groups
begin and end their compliance periods in different years. A licensee must report MCLE
compliance no later than the day following the end of the compliance period. The report
must be made online using My State Bar Profile or with an MCLE Compliance Form. Fees
for noncompliance are set forth in the Schedule of Charges and Deadlines.

(B) Compliance with State Bar New Attorney Training must be effectuated and reported
completed, in a manner established by the State Bar, by the last day of the month of an
attorney’s one-year anniversary as a State Bar licensee. Fees for noncompliance are set

forth in a the Schedule of Charges and Deadlines.

Rule 2.71 adopted effective January 1, 2008, amended effective February 1, 2018, amended
effective January 25, 2019.
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Rule 2.72 Requirements

| (A)

Until December 31, 2021, all licensees shall be subject to the following:

| (B)

(1)

(2)

(3)

(4)

Unless these rules indicate otherwise, a licensee who has been active
throughout a thirty-six-month compliance period must complete twenty-five
credit hours of MCLE activities. No more than twelve and a half credit hours may
be self—study.4 Total hours must include no less than 6 hours as follows:

(a) at least four hours of legal ethics;

(b) at least one hour dealing with the recognition and elimination of bias in
the legal profession and society by reason of, but not limited to, sex,
color, race, religion, ancestry, national origin, physical disability, age, or
sexual orientation; and

(c) at least one hour of education addressing substance abuse or other
mental or physical issues that impair a licensee’s ability to perform legal
services with competence.

Required education in legal ethics, elimination of bias, or competence issues may
be a component of an approved MCLE activity that deals with another topic.

A licensee may reduce the required twenty-five hours in proportion to the
number of full months the licensee was inactive or exempt in the thirty-six-
month compliance period. Up to half the reduced hours may be self-study.” A
tool for applying this formula is available at the State Bar Web site.

Excess credit hours may not be applied to the next compliance period.®

On and after January 1, 2022, all licensees shall be subject to the following:

(1)

Licensees reporting for the compliance periods ending January 31, 2022 and

January 31, 2023, shall be subject to the requirements set forth in paragraphs
(A)(1), (A)(2), (A)(3), and (A)(4) for the compliance periods ending January 31,
2022 and January 31, 2023.

5

6

Rule 2.83.
Rule 2.83.

But see Rule 2.93.
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(2) Beginning with the compliance period ending January 31, 2024, all licensees shall
comply with the following:

(a) Unless these rules indicate otherwise, a licensee who has been active
throughout a thirty-six-month compliance period must complete twenty-
five credit hours of MCLE activities. No more than twelve and a half credit
hours may be self—study.7 Total hours must include no less than €7 hours
as follows:

(i) atleast four hours of legal ethics;

(i) at least two hours dealing with the recognition and elimination of bias in
the legal profession and society by reason of, but not limited to, sex,
color, race, religion, ancestry, national origin, physical disability, age, or
sexual orientation;

1. Of those two hours, at least one hour must focus on implicit
bias and the promotion of bias-reducing strategies to address
how unintended biases regarding race, ethnicity, gender
identity, sexual orientation, socioeconomic status, or other
characteristics undermine confidence in the legal system; and

(iii) at least one hour of education addressing substance abuse or other
mental or physical issues that impair a licensee’s ability to perform legal
services with competence.

{&3(b) Required education in legal ethics, elimination of bias, or competence
issues may be a component of an approved MCLE activity that deals with
another topic, consistent with the requirements of Rule 2.52(F).

{b}(c) Alicensee may reduce the required twenty-five hours in proportion to
the number of full months the licensee was inactive or exempt in the
thirty-six-month compliance period, except that the requirements of
paragraphs (B)(2)(a)(ii) and (B)(2)(a)(iii) may not be reduced to less than
one hour each. Up to half the reduced hours may be self—study.8 A tool
for applying this formula is available at the State Bar Web site.

Le)(d) Excess credit hours may not be applied to the next compliance period.’

Rule 2.83.
Rule 2.83.
But see Rule 2.93.
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Rule 2.72 adopted effective January 1, 2008, amended effective July 1, 2014; amended effective
January 25, 20189.
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ATTACHMENT B

Proposed Revisions to Rules Establishing Minimum Continuing Legal Education
Standards for Providers — Redline

Rule 3.601 MCLE Activities
To be approved for MCLE credit, an MCLE activity must meet State Bar standards.?

(A) The MCLE activity must relate to legal subjects directly relevant to licensees of the State
Bar or have significant current professional and practical content.

(B) The presenter of the MCLE activity must have significant professional or academic
experience related to its content.

(C) Promotional material must state that the MCLE activity is approved for MCLE credit or
that a request for approval is pending; specify the amount of credit offered; and indicate
whether any of the credit may be claimed for required MCLE in legal ethics, elimination
of bias, or competence issues.’

(D) If the activity lasts one hour or more, the provider must make substantive written
materials relevant to the MCLE activity available either before or during the activity. Any
materials provided online must remain online for at least thirty calendar days following
the MCLE activity.

(E) Programs and classes must be scheduled so that participants are free of interruptions.
{E}(F) On and after January 1, 2022, for all training dealing with, or including a component

dealing with, implicit bias and the promotion of bias-reducing strategies, an MCLE
provider must meet the requirements of Business and Professions Code section 6070.5.

Rule 3.601 adopted as Rule 3.501 effective January 1, 2008; renumbered as Rule 3.601 effective
November 4, 2011; amended effective January 1, 2013; amended effective July 1, 2014;
amended effective January 25, 2019.

> Business & Professions Code § 6070(b) provides that programs offered by the California District Attorneys
Association and the California Public Defenders Association are deemed to be approved MCLE. State Bar Rule 2.84
provides that “A licensee may claim MCLE credit for educational activities that the California Board of Legal
3Specialization approves for certification or recertification.”

Specialization-approvesforcertification-errecertificationSee State Bar Rule 2.72 for a description of competence

issues and elimination of bias.
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Rule 3.602 Responsibilities of every provider

Every provider must

(A)

(B)

(€)

(D)

comply with any State Bar rules and terms applicable to an approved MCLE activity;

retain the Record of Attendance for an MICLE activity for four years from the date of the
activity and submit it to the State Bar upon request. The record must include the title of
the MCLE activity, date, total hours awarded, any credits awarded for legal ethics,
elimination of bias, or competence issues as a component of the topic of the activity,
whether the activity is participatory or self-study, and the name and State Bar number
of each attendee;

furnish an MCLE Certificate of Attendance to each attendee who has met the
requirements for the MCLE activity. The certificate must include the provider name, title
of the MCLE activity, date, total hours awarded, any credits awarded for legal ethics,
elimination of bias, or competence issues as a component of the topic of the activity,
and whether the activity is participatory or self-study;

give each attendee who completes an MCLE activity a State Bar MCLE Activity Evaluation
Form or its equivalent; retain the completed form for at least one year; and submit it to
the State Bar upon request; ard

(E) notify the State Bar in writing of any change in the name, address, or other contact

(F)

information required by the State Bar; and

beginning January 1, 2022, if providing training dealing with, or including a component

dealing with, implicit bias and the promotion of bias-reducing strategies to address how
unintended biases regarding race, ethnicity, gender identity, sexual orientation,
socioeconomic status, or other characteristics undermine confidence in the legal
system, attest to the following:

(1) The provider makes reasonable efforts to recruit and hire trainers who are
representative of the diversity of persons that California’s legal system serves.

(2) The trainers have either academic training in implicit bias or experience
educating legal professionals about implicit bias and its effects on people
accessing and interacting with the legal system.

(3) The training includes a component regarding the impact of implicit bias, explicit
bias, and systemic bias on the legal system and the effect this can have on
people accessing and interacting with the legal system.

£(4) The training includes actionable steps licensees can take to recognize and
address their own implicit biases.

Page 2
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Rule 3.602 adopted as Rule 3.502 effective January 1, 2008; renumbered as Rule 3.602 effective
November 4, 2011; amended effective July 1, 2014.
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3.603 State Bar MCLE Activity Auditors

A State Bar MCLE Activity Auditor may be a State Bar staff member, Board of Trustees member,
California Board of Legal Specialization Beard-erCoemmission member, CaliforniaYounglawyers
Asseciation-memberor other person designated by the State Bar to conduct an audit of a
particular MCLE program or class on behalf of the State Bar. A State Bar MCLE Activity Auditor
may not have a business, financial or personal relationship with or oversight responsibility for
the provider of the program or class being audited. A State Bar MCLE Activity Auditor may audit
the particular MCLE program or class at no cost.

Rule 3.603 adopted effective July 1, 2014.
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Rule 3.604 Suspension or revocation of provider approval
The State Bar may revoke a provider’s approval for failure to comply with these rules or the
terms of any applicable State Bar agreement only by majority vote of the beard Board of

Trustees, after notice and hearing, and for good cause shown.

Rule 3.604 adopted as Rule 3.503 effective January 1, 2008; renumbered as Rule 3.603 effective
November 4, 2011; renumbered as Rule 3.604 effective July 1, 2014; amended effective March
10, 2017.
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Goal 4:

ATTACHMENT C

The State Bar of California

2017-2022 Strategic Plan

Support access to legal services for low- and moderate-income Californians and
promote policies and programs to eliminate bias and promote an inclusive
environment in the legal system and for the public it serves, and strive to achieve
a statewide attorney population that reflects the rich demographics of the
state’s population.

Objective m: By December 31, 2020, adopt revised rules to modify the
Elimination of Bias MCLE requirements in a manner that considers
the creation of sub-topics and expanding the number of hours of
requirement and is consistent with the time lines adopted in
Business and Professions Code section 6070.5.
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AB 242 Bill Text
THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:
SECTION 1. (a) The Legislature finds and declares all of the following:

(1) All persons possess implicit biases, defined as positive or negative associations that affect
their beliefs, attitudes, and actions towards other people.

(2) Those biases develop during the course of a lifetime, beginning at an early age, through
exposure to messages about groups of people that are socially advantaged or disadvantaged.

(3) In the United States, studies show that most people have an implicit bias that disfavors
African Americans and favors Caucasian Americans, resulting from a long history of subjugation
and exploitation of people of African descent.

(4) People also have negative biases toward members of other socially stigmatized groups, such
as Native Americans, immigrants, women, people with disabilities, Muslims, and members of
the LGBTQ community.

(5) Judges and lawyers harbor the same kinds of implicit biases as others. Studies have shown
that, in California, Black defendants are held in pretrial custody 62 percent longer than White
defendants and that Black defendants receive 28 percent longer sentences than White
defendants convicted of the same crimes.

(6) Research shows individuals can reduce the negative impact of their implicit biases by
becoming aware of the biases they hold and taking affirmative steps to alter behavioral
responses and override biases.

(a) Itisthe intent of the Legislature to ameliorate bias-based injustice in the courtroom.
SEC. 2. Section 6070.5 is added to the Business and Professions Code, to read:

6070.5. (a) The State Bar shall adopt regulations to require, as of January 1, 2022, that the
mandatory continuing legal education (MCLE) curriculum for all licensees under this chapter
includes training on implicit bias and the promotion of bias-reducing strategies to address how
unintended biases regarding race, ethnicity, gender identity, sexual orientation, socioeconomic
status, or other characteristics undermine confidence in the legal system. A licensee shall meet
the requirements of this section for each MCLE compliance period ending after January 31,
2023.

(b) When approving MCLE providers to offer the training required by subdivision (a), the State
Bar shall require that the MCLE provider meets, at a minimum, all of the following
requirements:

Page 1
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(1) The MCLE provider shall make reasonable efforts to recruit and hire trainers who are
representative of the diversity of persons that California’s legal system serves.

(2) The trainers shall have either academic training in implicit bias or experience educating legal
professionals about implicit bias and its effects on people accessing and interacting with the
legal system.

(3) The training shall include a component regarding the impact of implicit bias, explicit bias,
and systemic bias on the legal system and the effect this can have on people accessing and

interacting with the legal system.

(4) The training shall include actionable steps licensees can take to recognize and address their
own implicit biases.

(c) As part of the certification, approval, or renewal process for MCLE-approved provider status,
or more frequently if required by the State Bar, the MCLE provider shall attest to its compliance
with the requirements of subdivision (b) and shall confirm that it will continue to comply with
those requirements for the duration of the provider’s approval period.

SEC. 3. [Omitted]
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