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EXECUTIVE SUMMARY

The Legal Services Trust Fund Commission Rules Committee (Rules Committee) is working to
gather, codify and revise, as necessary and appropriate, all of the decision points and
considerations related to the grants administration process. The purpose of the codification
process is to ensure transparency, ease of administration, and clarity for grantee applicants, the
Commission, and State Bar staff.

This memo presents the working group’s recommendations on the following issues regarding
the primary purpose requirement for Qualified Legal Services Projects (QLSPs):

e Whether the Commission should codify current office practice of using a QLSP’s
expenditures from its prior fiscal year, per State Bar Rule 3.671, to determine primary
purpose;

e Whether the 75 percent of qualified expenditures presumption for satisfying primary
purpose requirement under State Bar 3.671 should be changed; and

e Whether the Commission should retain discretion to find QLSPs eligible by “any other
means” under State Bar Rule 3.671(C).

These issues were previewed at the Rules Committee meeting on March 6, 2020, and the
working group met to develop preliminary recommendations. On September 23, the working
group shared the preliminary recommendations with the Legal Aid Association of California
(LAAC) for purposes of gathering feedback from the legal aid community. LAAC convened with
QLSPs and Support Centers and shared a summary of the feedback with the working group on
October 4.

While the legal aid community was in support of all recommendations, the working group has
decided to keep its recommendations tentative, until the Rules Committee discusses the topic
of civil legal services. Primary purpose regarding Support Centers and Law School Legal Clinics
will be discussed separately, along with related issues for each topic area.




BACKGROUND
CODIFICATION PROCESS

In 2019, at the recommendation of the Board of Trustees, State Bar staff (staff) and the Legal
Services Trust Fund Commission (Commission) agreed to engage in a multi-phase process of

revising and/or codifying all decision points employed in the grant-making process for IOLTA

and Equal Access Fund (EAF) grants. The intent was to provide more transparency about the

process and to ensure consistency in administering the grants.

The Commission established a Rules Committee to lead this effort. Given the breadth of this
work and the multiple governing authorities, it is anticipated that it will take at least 18 months
to complete review of all topics. As the Rules Committee progresses through its work plan,
there are multiple opportunities for input, including an explicit request for feedback from the
legal aid community, which is the group of organizations most likely to be impacted by any
proposed changes. This feedback will be shared with the Rules Committee to determine if any
modifications to the proposed recommendations are appropriate before making a final
recommendation to the Commission, and in turn, the Board of Trustees.

GOVERNING AUTHORITIES

Grantee applicants must comply with criteria set forth in Business & Professions Code sections
6210-6228, State Bar Rules and Appendices, Eligibility Guidelines for Legal Services Projects and
Support Centers, General Grant Provisions, and Standards for Financial Management Systems
and Audits. Applicants that qualify for IOLTA and EAF funds may also apply for other funding
opportunities as available through the State Bar. !

Pursuant to Business & Professions Code section 6213(a)(1), all QLSPs must be “[a] nonprofit
project incorporated and operated exclusively in California that provides as its primary purpose
and function legal services without charge to indigent persons and has quality control
procedures approved by the State Bar of California.” Primary purpose is not statutorily defined.
The State Bar adopted a quantitative method for establishing primary purpose which is
reflected in State Bar Rule 3.671(A): An organization is presumed to meet primary purpose if 75
percent or more of the budget for the fiscal year for which it is seeking funds is designated to
provide free legal services to indigents, and 75 percent or more of its expenditures for the most
recent reporting year were incurred for such services State Bar Rule 3.671(C) also provides
discretionary authority to find organizations eligible that do not pass this quantitative test.

The quantitative test heavily relies on the calculation of a QLSP’s qualified expenditures, or
expenditures used to provide free civil legal services to indigent persons. As part of the
application process, applicants are required to submit an audit or financial review to verify such
expenditures. While the audit or financial review provides an objective basis for verifying
expenditures, the classification of particular expenditures as qualified expenditures can be

! Staff is in the process of reviewing legislative history for any information relevant to the interpretation of these
governing authorities. If any relevant materials are found, a section regarding legislative history will be added.
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subjective. As part of determining what activities are considered qualifying, QLSPs necessarily
must determine appropriate deduction amounts for non-qualifying activities.

Depending on how strictly a QLSP interprets the rules, and its mechanisms for identifying such
deductions, this impacts the resulting primary purpose percentage. One category where there
may be varying interpretations is “civil legal services®.” For example, QLSPs “A” and “B” both
report total expenditures of $500,000 and employ several social workers. QLSP “A” interprets
its social workers’ activities as qualifying, since the activities are tied to its clients' legal
outcomes and does not make any deductions on its application. QLSP “B” interprets the
definition differently and deducts $125,000 for its social workers’ expenses as non-qualifying
services. Assuming that no other deductions are made, QLSP “A” would have a primary purpose
percentage of 100 percent and QLSP “B” would have a primary percentage of 75 percent.

Primary purpose has been identified for the codification process because governing authorities
do not reflect current office practice. In determining whether or not the current practices
should be codified, the working group identified two recommendation options. Feedback from
the legal aid community regarding the options is also provided.

DISCUSSION
FISCAL YEAR FOR QUALIFIED EXPENDITURES CALCULATIONS

State Bar Rule 3.671 requires an organization’s proposed budget for the coming grant year, as
well as the organization’s expenditures in its most recent fiscal year, to demonstrate a primary
purpose of providing legal services to indigent Californians without charge.

Current office practice as reflected in the instructions for completion of the IOLTA/EAF
application provides that the primary purpose is to be calculated by looking to the percentage
of expenditures from the most recent reporting year (which is also the year of the QLSP’s most
recent audit) that are made for the provision of legal services to the indigent without charge.
For example, an applicant applying for 2021 grant year funding in 2020 would need to submit
its audit from 2019 to confirm qualified expenditures. However, the budget for the year for
which it is seeking funds is not examined for these purposes. Organizations are not asked to
submit budget information for the upcoming grant year until they are found eligible by the
Commission. Although we have been unable to ascertain precisely when this practice was put
into place, we presume it was after the rules were last amended in 2009. Staff believes this to
be the most prudent approach because the expenditure information is verified through an
organization’s submitted audit or financial review, and budgets for the coming grant year are
not finalized at the time of application.

Option 1: Delete Reference to Budget for Upcoming Grant Year
Should office practice be codified, the working group anticipates minimal or no impact on

organizations and the grants administration process, since it will not result in additional
requirements. This would also make office process consistent with governing authorities.

2 Civil Legal Services has been identified as a separate codification issue.
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Option 2: No Change to Existing Governing Authorities

If governing authorities remain the same, the current grants administration process would need
to be updated to be brought into compliance. It is not known what the budget adoption cycle is
for all the grantee applicants. Requiring QLSPs to submit their proposed grant year budget by
the application deadline for IOLTA/EAF funding may impose significant administrative burdens
on them if this is not consistent with the current budgeting process. Staff research revealed no
background on why the process adopted required review of the budget in addition to the past
expenditures. Staff can only guess that there was a concern that past practice (level of
expenditures) did not reflect future plans (grant year budget) and did not want to risk providing
funding to an organization that no longer had the provision of legal services to the indigent as
its primary purpose. Current experience, however, is that there is not such a significant shift
from year to year to require review of both the past and the future plans for expenditures.

Legal Aid Community Feedback

The legal aid community agreed with the working group’s preliminary recommendation and is
in support of option 1 to delete reference to the organization’s budget for the upcoming grant
year. No additional comments were provided.

75 PERCENT QUALIFIED EXPENDITURE THRESHOLD FOR PRIMARY PURPOSE PRESUMPTION

According to State Bar Rule 3.671(A) and Eligibility Guidelines 2.3.5, QLSPs are presumed to
meet primary purpose if 75 percent or more of its budget and expenditures is designated to
provide free legal services. The rule and guidelines allow programs to allocate a reasonable
share of administrative and overhead expenses in determining the share of expenditures
dedicated to the provision of legal services to the indigent. QLSPs must also identify and deduct
for activities such as non-legal work, fee-generating cases, and criminal matters as non-
qualifying. QLSPs that do not pass the 75 percent test are instructed to provide additional
information in a narrative form to demonstrate that they satisfy primary purpose and function
by other means.

Current office practice has been for staff to elevate all QLSPs with less than 75 percent of
gualified expenditures to the Eligibility & Budget Review Committee®. The chart below provides
the number of QLSPs that were elevated to the Commission in recent years:

Grant Year Number of QLSPs QE Percentage Range

2021 7 53 percent — 72 percent
2020 5 51 percent — 72 percent
2019 3 56 percent — 74 percent

The Commission has found QLSPs with qualified expenditures between 50 and 75 percent of
total expenditures as satisfying primary purpose, typically for the following reasons:

*The Eligibility & Budget Review Committee makes decisions during the eligibility process and the Commission is
responsible for all final eligibility determinations.
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e The QLSP experienced an anomalous yet significant event resulting in a one-time dip in
qualified expenditures, but has consistently reported at least 75 percent in prior grant
years.

e The QLSP offers an integrated service delivery model, and falls below the presumption
threshold because it has deducted for work and/or staff positions that do not fall under
the current definition of legal services.

e The QLSP has non-State Bar funding that requires that it provide civil legal services to
non-indigent clients.

The Commission’s practice has generally been to accept applicants’ explanations and find
applicants to have satisfied the primary purpose requirement if the applicant has qualified
expenditures of more than 50 percent and a reasonable explanation. The Committee also
adopted an informal guideline that QLSPs who report below 50 percent do not meet primary
purpose. Applicants are advised of this and typically do not continue with the application
process if their qualified expenditures are below 50 percent.

In some cases, there is concern that a QLSP’s qualified expenditure calculations are incorrect, or
that a QLSP’s percentages are inconclusive due to missing documentation. These issues are
raised to the Committee and those grantees are usually recommended for an Eligibility Review
Conference for further clarification.

Option 1: Lower the Presumption Percentage

Lowering the percentage threshold would ease administrative burden and help streamline the
grants administration process, since the Committee has rarely found that organizations with
qualified expenditures above 50 percent to not satisfy the primary purpose test QLSPs that
have been historically presumed to meet primary purpose would no longer need to provide a
narrative to be subsequently reviewed by staff and the Committee. This change could also
allow flexibility to QLSPs who may want to consider integrated or holistic services that are still
in support of the IOLTA statute.

The working group also acknowledged the likelihood that there may not be widespread
knowledge about the current Committee practice of approving QLSPs with qualified
expenditures of less than 75 percent. Potential applicants who may not be aware of this
threshold could be deterred if they do not meet the 75 percent presumption, as specified in the
governing authorities. Codifying office practices would ensure transparency in the community
and potentially encourage additional organizations to apply for grant funding.

As for a specific percentage, the working group tentatively considered a threshold somewhere
in the range of 51" to 60 percent. One potential concern with the lower-end threshold is that
this could encourage applicants that do not truly have a primary purpose of providing civil legal
services to the indigent. A threshold of 50 percent or less was not considered, since the working
group believes it would contradict the statutory intent of demonstrating primary purpose, and

* For administration purposes, QLSPs with qualified expenditures of 50.5 percent or more will be rounded to 51
percent.
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could lead to potential issues regarding the reliability of a quantitative test. The working group
is interested in further input from the legal aid community.

Regardless of the percentage chosen, the working group recommends retaining Commission
discretion to make this presumption rebuttable if any substantive issues are raised, such as an
applicant’s 1) historic and/or subsequent expenditures and 2) accounting issues. For example,
a QLSP initially reports a primary purpose of less than 50 percent, but during the application
review process, it is discovered that the QLSP erroneously deducted too much for non-qualified
expenditures. As a result, after making accounting adjustments, the QLPS reports 60 percent
primary purpose, thus meeting the presumption threshold.

Option 2: No Change to Existing Governing Authorities

Since only a few QLSPs fall below the 75 percent threshold, it could be argued that no change is
needed. However, keeping the presumption threshold could discourage a QLSP from
considering a holistic service delivery model, or services to a broader clientele due to the risk of
lowering its overall qualified expenditures. As the IOLTA statute also seeks to improve the
quality of free legal services, the current threshold could be an unintentional barrier to
innovation.

Legal Aid Community Feedback

The legal aid community agreed with the working group’s preliminary recommendation and is
in support of option 1 to lower the presumption percentage. While the community did not
specify a percentage, they thought that 52 percent would be too low. However, they indicated
that the Commission could still have flexibility to consider organizations in the 52-60 percent
range.

The community also raised concern that this issue overlaps with both the definition of civil legal
services and ongoing discussions regarding utilizing paraprofessionals to increase access to
justice. Depending on what recommendations the Rules Committee makes regarding civil legal
services, this could impact qualified expenditures and the resulting presumption percentages.
For example, if a previously non-qualifying activity now falls under the definition of civil legal
services, an organization’s primary purpose percentage would increase.

COMMISSION DISCRETION REGARDING “ANY OTHER MEANS” TEST

In tandem with State Bar Rule 3.671(A), Rule 3.671(C)° and Eligibility Guideline 2.3.5 gives the
Commission discretion to find organizations that do not meet the 75 percent test as eligible if
they demonstrate by other means that their primary purpose is to provide legal services
without charge to indigent persons. In the past, “other means” has included providing historical
expenditure information and having a demonstrated track record in meeting primary purpose
in prior grant years. The working group considered whether discretion would still be needed if
the presumption percentage was lowered.

> State Bar Rule 3.671(C) also references Commission discretion regarding support centers.
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Option 1: Update Governing Authorities to Include Further Guidance

The working group maintained that discretion is important, as it both allows flexibility and
provides a mechanism for the Commission to address unanticipated eligibility issues related to
primary purpose. Discretion would allow an applicant that does not meet the 51 percent
threshold solely on its prior year’s expenditures to nonetheless demonstrate that it does have a
primary purpose of providing free civil legal services to indigent persons. For example, if a QLSP
falls below 50 percent due to a one-time event, but has historic practices and stated plans to
meet the primary purpose test in the coming grant year, discretion would allow the
Commission to find that the QLSP has met primary purpose through other means.

The working group also agreed that the current governing authorities do not provide clear
guidance as to the reasons the Commission may determine that an applicant has sufficiently
passed the test through use of “any other means”. The working group also felt that it was
important to include language that Commission determinations in one grant year do not bind
the Commission for future grant years.

Option 2: No Longer Provide Commission Discretion for the “Any Other Means” Test

Presuming that all current QLSPs would meet primary purpose under the new threshold,
applicants would no longer be required to submit a narrative, and Commission discretion would
no longer be needed. However, considering that there may be unanticipated eligibility issues as
described above, the working group did not consider entirely removing Commission discretion a
feasible option.

Legal Aid Community Feedback

The legal aid community agreed with the working group’s preliminary recommendation and is
in support of option 1 to update governing authorities to maintain Commission discretion and
to include further guidance regarding the “any other means” test. No additional comments
were provided.

WORKING GROUP PRELIMINARY RECOMMENDATIONS
The working group’s preliminary recommendations are as follows:

e Codify office practice by deleting reference to calculating primary purpose based on
budget information for the coming grant year.

e Codify Commission practice by lowering the primary purpose threshold. Although the
working group could not determine the specific percentage, they tentatively propose
lowering presumption somewhere in the range of 51-60 percent. The working group is
seeking additional community feedback regarding this recommendation.

e Maintain Commission discretion regarding the “Any Other Means” test, and include
language noting reasons why and when this test would be used.

As mentioned, the legal aid community is in favor of all preliminary recommendations.
However, in anticipation of how the recommendations regarding civil legal services will impact
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qualified expenditures and primary purpose, the working group has decided to keep the
recommendations tentative. The working group believes the civil legal services discussion may
provide important context before its recommendations are finalized.

NEXT STEPS

The working group will present its tentative recommendations and summary of the community
feedback at the October 16 Rules Committee meeting.

ATTACHMENTS LIST

A. Proposed Amended Governing Authorities
1. State Bar Rule —Title 3, Division 5, Chapter 2
2. Eligibility Guidelines for Qualified Legal Services Projects
B. Other Governing Authorities
1. IOLTA statute — Business and Professions Code section 6210-6228
C. October 4 LAAC Comments on Proposed Changes to the Primary Purpose Requirement
for QLSPs
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ATTACHMENT A

PROPOSED AMENDED GOVERNING AUTHORITIES

TITLE 3. PROGRAMS AND SERVICES

DIVISION 5. PROVIDERS OF PROGRAMS AND SERVICES

Rule 3.671 Primary purpose and function

(A) A qualified legal services project is required by statute to have as its primary purpose
and function providing legal services without charge to indigent persons. A qualified
legal services project applying for Trust Fund Program funds is presumed to have such a
purpose and function if Z5%-ermere-of the budgetforthe fiscalyearforwhich-itis

o .
ds-is-d ed-to-provide-freelegalservicesto-indigents,anre—#5% or more

O 7 c

of its expenditures for the most recent reporting year were incurred for such
servicesproviding free civil legal services to indigents. The calculation of Z5% of
expenditures may include a reasonable share of administrative and overhead expenses.

| (B) A qualified support center? is required by statute to have as its primary purpose and
function the provision of legal training, legal technical assistance, or advocacy support
without charge. A qualified support center applying for funds is presumed to have such
a primary purpose and function if 75% or more of its budget for the fiscal year for which
it is seeking funds is designated to provide such support services, and 75% or more of its
expenditures for the most recent reporting year were incurred for such services.

| (C) A qualified legal services project or qualified support center that does not meet the 75%
test may nevertheless apply, provided that the applicant can satisfactorily demonstrate
that it meets the primary purpose and function requirement by other means.

Rule 3.671 adopted effective March 6, 2009.

! Asindicated in the corresponding memo, primary purpose regarding -support centers will be discussed separately
during the codification process.



ATTACHMENT A

PROPOSED AMENDED GOVERNING AUTHORITIES

LEGAL SERVICES TRUST FUND PROGRAM
ELIGIBILITY GUIDELINES
LEGAL SERVICES PROJECTS ONLY

2.3. The application must demonstrate through objective information that the organization:

2.3.5. as the primary purpose and function of the corporation.

Commentary:

Your application must state the net percentage of the corporation’s overall expenses that were
incurred in the previous calendar year to provide civil legal services without charge to persons
who are indigent. You are required to demonstrate the corporation’s primary purpose, and not
simply the primary purpose of a part of the corporation. (If your project is operated by a law
school, see the last section of this Commentary on Guideline 2.3.5.)

persens-whe-are-indigentandif75 percent of its expenditures for the most recent reporting
year were incurred for sueh-the provision of civil legal services without charge to persons who
are indigent, the corporation will be presumed to meet the primary purpose and function test.
In demonstrating your compliance with this #5-- percent test, you cannot include the value of
donated services. [Rule 3.671(A)]

An applicant not qualifying for the 75-__percent presumption may nevertheless apply for an
allocation, demonstrating its purpose and function by other means. An applicant not qualifying
for the presumption shall state separately each purpose and function of the corporation, and
state what percentage of the expenditures in the most recent calendar year, and what
percentage of the budget in the upcoming year, are allocated to each of these separate
purposes and functions. The application shall further state the basis for these allocations. [Rule
3.671(C)]

In addition to this submission of expenditure and-efbudgetinformation, primary purpose and
function can be additionally supported by historic expenditure information, by the
organization’s stated purpose in articles, bylaws or policy statements or case priority guidelines,
or by the demonstrated track record of the applicant in providing legal services without charge
to indigent persons. However, applicants whethat qualify under this test may be asked to make
specific changes before they can qualify for a second year under this test. Regardless of
whether conditions are imposed or followed, approval under this test in a given a year does not
necessarily guarantee funding under this test in subsequent years.

An applicant that operated in previous years as a project within an organization providing
substantial services other than legal services to indigent persons, or as an entity other than a
corporation, but which has since become a separate California nonprofit corporation whose
primary purpose and function is the provision of legal services without charge to indigent
persons, may establish its status as a qualified legal services project and its proportionate
entitlement to funds based upon financial statements which strictly segregate that portion of
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ATTACHMENT A

PROPOSED AMENDED GOVERNING AUTHORITIES

the organization’s expenditures in prior years which were devoted to civil legal services for
indigents. Thus, if you are recently incorporated and previously operated as a part of an
umbrella organization, you may utilize the expenditures of your predecessor organization so
long as financial statements strictly segregate the expenditures for such legal services.

If your legal services program is operated by an accredited nonprofit law school, you are
required only to demonstrate the program’s primary purpose, and not the corporation’s
primary purpose. Your program must be operated exclusively in California and the law school
must be accredited by the State Bar of California. The program must have operated for at least
two years at a cost of at least $20,000 per year, as an identifiable law school unit with the
primary purpose and function of providing civil legal services without charge to indigent
persons. The program may meet the primary purpose test according to the 75 percent test
described above or by demonstrating its purpose and function through other means described
above. [B&P Code §6213(a)(2)]
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ATTACHMENT A

TiTLE 3. PROGRAMS AND SERVICES

Adopted July 2007

DIVISION 5. PROVIDERS OF PROGRAMS AND SERVICES

Chapter 2. Legal Services Trust Fund Program

Article 1. Administration of the Legal Services Trust Fund Program

Rule 3.660 Legal Services Trust Fund Commission

The Board of Trustees of the State Bar of California has established a Legal Services
Trust Fund Commission (“Commission”) to administer, in accordance with legal
requirements and these rules (“Trust Fund Requirements”), revenue from IOLTA
(Interest on Lawyers’ Trust Accounts) and other funds remitted to the Legal Services
Trust Fund Program of the State Bar.

Rule 3.660 adopted effective March 6, 2009; amended effective January 1, 2012.

Rule 3.661 Duties of the Legal Services Trust Fund Commission

(A)

(B)

(©

The Commission must determine an applicant’s eligibility for grants and notify
each grant applicant that its application has been approved or denied. If the
Commission tentatively approves an application, it issues a notice of the grant
award, including the tentative allocation. If the notice requires submission of
additional information, the Commission considers the application incomplete
pending receipt of the information.

The Commission must monitor and evaluate a recipient’s compliance with Trust
Fund Requirements and grant terms. The evaluation may be based on

(1) application information, grant reports, and additional information
reasonably necessary to determine compliance with Trust Fund
Requirements;

(2) reasonable site visits scheduled upon adequate notice;

(3) an evaluation of a recipient by an impartial third party designated and
funded by the Commission; or

4) information from other sources, such as an evaluation provided by the
Legal Services Corporation or other funding entity.

The Standards for the Provision of Civil Legal Aid adopted by the American Bar
Association’s House of Delegates on August 7, 2006, as limited by the general
introduction to the standards, are the guidelines used by the Commission in

1of9
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ATTACHMENT A

approving the quality control procedures and reviewing and evaluating the
maintenance of quality service and professional standards of applicant and
recipient programs. With due notice, the Commission may also rely on other
standards that are consistent with law and generally accepted access to justice
principles in the legal aid community.

(D) The Commission may terminate a grant for noncompliance or take other action in
accordance with Article 4 of this chapter.

Rule 3.661 adopted effective March 6, 2009.
Rule 3.662 Legal Services Trust Fund Commission membership and terms

The Commission consists of twenty-one voting members and three nonvoting judicial
advisors. At least two members must be or have been within five years of appointment
indigent persons as defined by statute.* No employee or independent contractor acting
as a consultant to a potential recipient of Trust Fund grants may be appointed to the
Commission.

(A) The Board of Trustees appoints fourteen voting members, ten of whom must be
licensees of the State Bar and four of whom must be public members who have
never been admitted to the practice of law in any United States jurisdiction. Each
member serves at the pleasure of the Board for a term of three years that begins
and ends at the State Bar annual meeting. Upon completion of an initial term, the
Board may reappoint a member for a second three-year term. The Board may
extend an initial or second term by one or two years to allow a member to serve
as chair or vice-chair.

(B)  The chair of the Judicial Council appoints seven voting members, five of whom
must be licensees of the State Bar and two of whom must be public members, as
well as three nonvoting judges, one of whom must be an appellate justice. Each
member serves at the pleasure of the chair of the Judicial Council for a term of
three years.

(C) The Board of Trustees appoints voting members as chair and vice-chair.

Rule 3.662 adopted effective March 6, 2009; amended effective January 1, 2012; amended effective
September 14, 2014; amended effective January 25, 2019.

Article 2. Construction of certain statutory provisions

Rule 3.670 Operation in California by qualified entities

(A) A qualified legal services project is required by statute to be a nonprofit
corporation operating exclusively in California or a program operated exclusively

! Business & Professions Code § 6213(d).

20f9
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(B)

ATTACHMENT A

in California by a nonprofit law school accredited by the State Bar.? A qualified
legal services project that is a California nonprofit corporation with operations
outside California may be considered as meeting the statutory requirement if it
otherwise meets Trust Fund Requirements and expends Trust Fund Program
grant funds only in California.

A gualified support center is required by statute to be an incorporated nonprofit
legal services center that provides through an office in California a significant
level 03f legal support services to qualified legal services projects on a statewide
basis.

Rule 3.670 adopted effective March 6, 2009.

Rule 3.671 Primary purpose and function

(A)

(B)

(©)

A gqualified legal services project is required by statute to have as its primary
purpose and function providing legal services without charge to indigent
persons.* A qualified legal services project applying for Trust Fund Program
funds is presumed to have such a purpose and function if 75% or more of the
budget for the fiscal year for which it is seeking funds is designated to provide
free legal services to indigents, and 75% or more of its expenditures for the most
recent reporting year were incurred for such services. The calculation of 75% of
expenditures may include a reasonable share of administrative and overhead
expenses.

A gqualified support center is required by statute to have as its primary purpose
and function the provision of legal training, legal technical assistance, or
advocacy support without charge.® A qualified support center applying for funds
is presumed to have such a primary purpose and function if 75% or more of its
budget for the fiscal year for which it is seeking funds is designated to provide
such support services, and 75% or more of its expenditures for the most recent
reporting year were incurred for such services.

A qualified legal services project or qualified support center that does not meet
the 75% test may nevertheless apply, provided that the applicant can
satisfactorily demonstrate that it meets the primary purpose and function
requirement by other means.

Rule 3.671 adopted effective March 6, 2009.

% Business & Professions Code § 6213(a).
® Business & Professions Code § 6213(b).
* Business & Professions Code § 6213(a)(1).
® Business & Professions Code § 6213(b).

30f9
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ATTACHMENT A

Rule 3.672 Delivery of legal services

(A)  “Legal services” include all professional services provided by a licensee of the
State Bar and similar or complementary services of a law student or paralegal
under th% supervision and control of a licensee of the State Bar in accordance
with law.

(B) “Legal support services” required by statute to be provided by a qualified support
center include but are not limited to

Q) professional services to qualified legal services projects; and

(2) the direct provision of legal services to an indigent client of a qualified
legal services project, provided the services are provided directly to the
client

(@) as co-counsel with an attorney employed or recruited by a qualified
legal services project; or

(b)  atthe request of an attorney employed or recruited by a qualified
legal services project that is unable to assist the client.’

Rule 3.672 adopted effective March 6, 2009; amended effective January 25, 2019.
Rule 3.673 Permissible uses of funds

(A) A qualified legal services project or qualified support center must use funds
received under Business and Professions Code Section 6216 to provide legal
assistance to indigent persons or qualified legal services projects as defined by
statute.® Reasonable administrative expenditures and overhead required to
deliver such services meet the statutory requirement.

(B)  No recipient may use an allocation made under Business and Professions Code
Section 6216 to provide services in a fee-generating case, except as described in
Business and Professions Code Section 6213(e)(1)-(4). If a recipient determines
that a case is not fee generating because it qualifies for a statutory exemption,®
the recipient must maintain records reflecting the facts that led to that conclusion
and any action taken to confirm it. Client reimbursements of nominal costs or
expenses are not considered fees. If attorney fees are generated in cases funded
by Trust Fund Program grants, the fees must be used only for purposes

® Business & Professions Code § 6213(a).

" Business & Professions Code § 6213(b).

® Business & Professions Code §§ 6216 and 6223.
° Business & Professions Code § 6213(e)(1).

4 0f 9
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ATTACHMENT A

permitted by statute.'® Recipients must maintain complete records of all such
fees.

Rule 3.673 adopted effective March 6, 2009.

Article 3. Applications and distributions

Rule 3.680 Application for Trust Fund Program grants

To be considered for a Trust Fund Program grant, a qualified legal services project or
qualified support center seeking a Trust Fund Program grant must submit a timely and
complete application for funding in the manner prescribed by the Commission. The
applicant must agree to use any grant in accordance with grant terms and legal
requirements.

(A) A qualified legal services project must meet statutory criteria.

(B) A qualified support center must agree to offer support services in two or more of
the following ways: consultation, representation, information services, and
training. The board of directors of the support center must establish priorities for
providing such services after consulting with legal services attorneys and other
relevant stakeholders.

(C) A support center not in existence prior to December 31, 1980 must demonstrate
that it is deemed to be of special need by a majority of qualified legal services
projects in accordance with Trust Fund Program procedures. Upon request, the
Commission must make available to the applicant a list of all the names and
addresses of qualified legal services projects.

(D) A nonprofit corporation that believes it meets the criteria for a qualified legal
services project and qualified support center may submit two applications, one as
a project and one as a support center, indicating in each application whether it is
to be considered the primary or secondary application. The Commission will
consider the secondary application only if the primary application is not
approved. No applicant may receive a grant as a qualified legal services project
and as a qualified support center.

(E)  An application must include

(1) an audited financial statement by an independent certified public
accountant for the fiscal year that concluded during the prior calendar
year. A financial review in lieu of an audited financial statement may be
submitted by an applicant whose gross corporate expenditures were less
than the amount specified in the Schedule of Charges and Deadlines;

19 Business & Professions Code § 6223.
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(2) information about the maintenance of quality service and professional
standards and how the applicant maintains standards, such as internal
quality control and review procedures; experience and educational
requirements of attorneys and paralegals; supervisory structure,
procedures, and responsibilities; job descriptions and current salaries for
all filled and unfilled professional and management positions; and fiscal
controls and procedures.

(3) abudget and budget narrative, which must be submitted within thirty days
of receipt of a notice of tentative allocation, explaining how funds will be
used to provide civil legal services to indigent persons, especially
underserved client groups such as, the elderly, the disabled, juveniles,
and non-English-speaking persons within the applicant’s service area; and

4) information about program activities, such as substantive practice areas,
extent and complexity of services, a summary of litigation, and populations
served.

Rule 3.680 adopted effective March 6, 2009; amended effective January 25, 2019.

Rule 3.681 Duties of Trust Fund Program grant recipient

The recipient of a Trust Fund Program grant must

(A)

(B)

(©)

(D)

use the grant in accordance with the terms of the grant agreement and Trust
Fund Requirements;

maintain complete financial records, including budgets, to account for the receipt
and expenditure of all grant funds and all income earned by a grant recipient
from grant-supported activities, such as income from fees for services (including
attorney fee awards and reimbursed costs), training, sales and rentals of real or
personal property, and interest earned on grant amounts;

maintain records for five years after completion of services to a client regarding
the eligibility of the client and promptly provide such records to the Commission
for inspection upon demand;

annually submit information that describes, in the manner required by the
Commission, the grant recipient’s maintenance of quality service and
professional standards and compliance with program requirements and, as
requested by the Commission,

(1) information for evaluative purposes about program activities in the prior
grant year; and

(2) information to enhance the delivery system of legal services;

6 of 9
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(E) cooperate regarding any reasonable site visit;

(F) submit timely quarterly financial reports and any other information reasonably
required by the Commission; and

(G) pay any noncompliance fees set forth in the Schedule of Charges and Deadlines
for processing documents that are substantially noncompliant with Trust Fund
Requirements or that are late without permission.

Rule 3.681 adopted effective March 6, 2009.
Rule 3.682 No abrogation of legal or professional responsibilities

Nothing in these rules may limit or impair in any way the professional responsibility of an
attorney to provide a client with legal services appropriate to the client’'s needs. Trust
Fund Program applicants and recipients and their staffs; volunteers; consultants; and
clients and prospective clients are entitled to all rights and privileges under the law.
Nothing in these rules may be interpreted to require a grant applicant or recipient to
violate the law.*

Rule 3.682 adopted effective March 6, 2009.

Article 4. Requests for review and complaint process

Rule 3.690 Receipt of document

For purposes of this article, receipt of a document mailed by staff or the Commission is
deemed to be the earlier of either five days after the date of mailing or is the actual time
of receipt when staff or the Commission delivers a document physically by courier or
otherwise.

Rule 3.690 adopted effective March 6, 2009.

Rule 3.691 Denial or termination of funding

(A) The Commission has the authority to deny an application for initial funding or for
renewal of funding, or to terminate existing funding in accordance with law and
these rules.*? The applicant or grant recipient is entitled to written notice of the

denial or termination.

(B) The applicant or grant recipient may request reconsideration by the Commission.

! Business & Professions Code § 6217(d).
12 Business & Professions Code § 6224.
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(1) The request must be provided to the Commission in writing within thirty
days of receipt of the notice of denial or termination of funding. The
request may include additional information.

(2)  The Commission may affirm its decision, modify its decision, or schedule
an informal conference to be held within ninety days of receipt of the
request. The applicant or recipient is entitled to written notice of the date,
time and place of the conference, and must have an opportunity to present
information at the conference.

3) Unless all parties agree otherwise, the Commission must mail or
otherwise deliver a written decision within sixty days of the conference.

Within thirty days of receipt of written notice of the Commission decision on the
request for reconsideration, the applicant or grant recipient may file a request for
review by the State Bar Court. The request must be submitted to the State Bar
Court in accordance with the Rules of Procedure of the State Bar on Legal
Services Trust Fund Proceedings. Pending a final decision by the State Bar
Court, a current grant recipient must continue to receive funding.

The decision of the Commission on the request for reconsideration is final if the
applicant or grant recipient fails to file a timely request for review by the State Bar
Court.

Rule 3.691 adopted effective March 6, 2009.

Rule 3.692 Complaints

(A)

(B)

(©

(D)

Any person or entity may file a formal written complaint that a grant recipient fails
to meet Trust Fund Requirements.

Staff must provide a copy of a formal written complaint to the grant recipient
whom it concerns and attempt to resolve the complaint. If the complaint is not
resolved within ninety days after staff receives the complaint, staff must provide
the Commission, complainant, and recipient with a written report of its efforts to
resolve the complaint and recommendation of what action, if any, is appropriate.

Within thirty days of receipt of the staff report, the complainant and grant
recipient may provide the Commission with a written response that may include
additional information and may request review by the Commission.

Within a reasonable time, the Commission or a committee of its members
appointed by the Commission must consider the staff report and any response.
The Commission or committee must then dismiss the complaint or schedule an
informal conference. The complainant and grant recipient are entitled to written
notice of a dismissal or the date, time, and place of the conference.

8 of 9
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At the informal conference, the staff member who conducted the investigation
must be present barring extenuating circumstances. The complainant and grant
recipient must have an opportunity to present information. The Commission must
issue a written notice dismissing the complaint; requiring corrective action; or
terminating funds. The complainant and recipient are entitled to written notice of
the decision.

If the Commission or committee decides to dismiss the complaint, the decision is
final.

If the Commission or committee decides to terminate funding, within thirty days of
receipt of written notice of the decision the grant recipient may file a request for
review by the State Bar Court. The request must be submitted to the State Bar
Court in accordance with the Rules of Procedure of the State Bar on Legal
Services Trust Fund Proceedings. Pending a final decision by the State Bar
Court, a current grant recipient must continue to receive funding.

The decision of the Commission to terminate funding is final if the grant recipient
fails to file a timely request for review by the State Bar Court.

Rule 3.692 adopted effective March 6, 2009.
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Legal Services Trust Fund Program
Eligibility Guidelines

The Legal Services Trust Fund Program Eligibility Guidelines were designed as a brief
statement of factors governing eligibility for an allocation under the Legal Services Trust Fund
Program. The Guidelines, together with their Commentary, are intended to incorporate
provisions found in the statute (Business and Professions Code 86210, et seq.) and at Title 3,
Rules 3.660-3.692 of the Rules of the State Bar of California.

Commentary follows each guideline and is designed to further assist you in seeking an
allocation under the Legal Services Trust Fund Program. Bracketed references are to the
Business and Professions Code (B&P Code) and Rules of the State Bar.

Requirements for All Applicants

1. To be considered for a Legal Services Trust Fund Program grant, an applicant must
submit atimely and complete application for funding in the manner prescribed by the
Legal Services Trust Fund Commission (the Commission). To qualify for an
allocation under the Legal Services Trust Fund Program, an applicant must be either:

a. aqualified legal services project (Legal Services Projects Guidelines 2-2.9); or
b. aqualified support center (Support Centers Guidelines 2-2.9).

A single applicant may not qualify as both a legal services project and a support
center. [Rule 3.680(D)]

Commentary:

The main distinction between a legal services project and a support center is
found in the primary purpose of the organization. Compare Legal Services
Projects Guideline 2.3 with Support Centers Guideline 2.3. You must indicate
on your application the status under which you wish to be considered. You
may complete the applications for both a legal services project and a support
center. If you qualify in the category of first preference, you will not be
considered in the second category. If you do not qualify in the category of your
first choice, you will be considered for eligibility under the category of your
second choice, if your primary purpose and function qualifies you for that
category. [Rule 3.671(A)-(C)]

1.1. All applicants must include with their applications an assurance that the
applicant will use the funds allocated from the Legal Services Trust Fund
Program for the purposes set forth in 886210-6228 of the Business and
Professions Code.

Commentary:
The application includes an Assurances form. Execution of that form will
satisfy the requirements of Guidelines 1.1 - 1.3.
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1.2. Within 30 days after notice of a tentative allocation from the Commission, the
applicant must submit a budget and budget narrative for the expenditure of the
allocation, including but not limited to:

1.2.1.

1.2.2.

an explanation of how funds shall be utilized to provide civil legal
services to indigent persons; and

for a qualified legal services project, a description of how the project will
make significant efforts to use 20 percent of the funds allocated to
increase services to disadvantaged and underserved client groups such
as (but not limited to) the elderly, the disabled, juveniles and non-English-
speaking persons within the project’s service area. [B&P Code §6221;
Rule 3.680(E)(3)]

Commentary:

Do not submit a budget with your application. Once the Commission has found
your program tentatively eligible and has approved an allocation to your
program, you will be notified of a tentative grant allocation. You must then
prepare a budget and budget narrative in conformance with Guideline 1.2,
explaining your intended use of the funds. This budget and budget narrative
will be reviewed by the Commission for conformance with the statute prior to
disbursement of funds.

The budget and budget narrative should identify how the proposed allocation
will aid in providing civil legal services to indigent persons. The narrative
should describe the expected increased benefit to indigent persons as a result
of the allocation.

The statute requires that qualified legal services projects make significant
efforts to use 20 percent of the allocated funds to increase the availability of
service to the elderly, the disabled, juveniles, non-English-speaking persons, or
other indigent persons who are members of disadvantaged and underserved
groups within your service area. Your narrative should describe specifically
how you intend to use 20 percent or more of the proposed allocation to
increase services to such disadvantaged and underserved groups.

One method by which a project may demonstrate its use of 20 percent of
allocated funds to increase services to disadvantaged and underserved client
groups is to enter into subcontracts specifically utilizing 20 percent of the funds
for legal services to such client groups.

If you do not demonstrate “significant efforts” through the use of subcontracts,
your budget narrative should describe the clients presently served by your
project, the additional clients from disadvantaged and underserved client
groups that will be served in the future through the use of 20 percent of the
funds allocated, and your quantifiable objectives for increased services to such
groups.

If your legal services project is part of a corporation that has activities outside
California, the proposed budget and budget narrative must explain how the
proposed allocation will be used within the state of California, as distinguished
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from an increase in the total multi-state budget. The statute prohibits the use of
allocated funds outside the state of California.

If your project provides both, legal services and other types of services, your
budget and budget narrative must show that the allocation will be used solely
for legal services. If your project provides services in both civil and criminal
matters, your proposed budget and budget narrative must show that the
allocation will be used solely for civil matters. If your project serves some
persons who do not fall within the statutory definition of indigent persons
(Commentary 2.3.4), your proposed budget and budget narrative must show
that the allocation will be used solely for persons who are indigent within that
definition. [B&P Code 886213(d), 6218(a), 6221; Rule 3.680(E)(3)]

If you receive an allocation for more than one county, the budget and budget
narrative must show that each allocation will be used to provide services to
clients in the county for which it is made.

1.3. All applications must include an assurance that the applicant:

1.3.1.

1.3.2.

1.3.3.

Commentary:
See Commentary 1.1 above. [B&P Code 886210, 6217, 6221; Rule 3.682]

at all times will honor the attorney-client privilege and will uphold the
integrity of the adversary process; and

will not impose restrictions unrelated to statutes and rules of
professional conduct on attorneys who provide representation to indigent
clients with funds provided in whole or in part from the Legal Services
Trust Fund Program; and

does not discriminate on the basis of race, color, national origin, religion,
sex, handicap, or age.

Commentary:

The Legal Services Trust Fund Commission recognizes that certain applicants
will concentrate on providing legal services to members of specific
disadvantaged and underserved groups within their service area, such as
elderly, disabled, juveniles, or non-English-speaking persons. The statute is
intended to facilitate the provision of free legal services to such disadvantaged
and underserved client groups. [B&P Code 886210 and 6221] The Commission
therefore will not regard Guideline 1.3.3 as violated merely by the fact that
services are concentrated on (or limited to) specific disadvantaged and
underserved client groups within the meaning of Business and Professions
Code 886210 and 6221, so long as the basis for such concentration and
limitation is reasonably designed to benefit distinct disadvantaged and
underserved groups. The certification required by Guideline 1.3.3 does prohibit
any discrimination within the targeted client groups, and prohibits any
discrimination on matters other than the selection of eligible clients.
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1.4. If the Commission or staff requests any further information relating to an
applicant’s eligibility, or related to the amount of the allocation under the Legal
Services Trust Fund Program, the applicant must supply that information.
However, the Commission is not required to notify applicants if their initial
application fails to include information sufficient to demonstrate eligibility.
Failure to provide information necessary to the Commission’s decisions on
eligibility or eligible expenditures (or failure to supply requested information
relevant to those decisions) will be grounds for denial of eligibility, or for refusal
to recognize part of the applicant’s expenditures within the allocation formula.
[Rules 3.680(E) and 3.691(A)]

Requirements for Legal Services Projects

2. To be a qualified legal services project, the applicant must meet (a) each of the
requirements of Guidelines 1.1-1.3 above, and (b) each of the following requirements
of Guidelines 2.1-2.4, and (c) the requirements of either Guideline 2.5 or 2.6. For the
Commission to determine the amount of funds to which each qualified legal services
project is entitled from the Legal Services Trust Fund Program, applicants must also
submit the information required in Guidelines 2.7 and 2.8 below. Applicants that meet
the requirements of Guideline 2.9 below (pro bono programs) will be entitled to
additional funds from the Legal Services Trust Fund Program.

Commentary:

A qualified legal services project must meet: (1) the requirements applicable to
all applicants (see Guidelines 1.1-1.3); (2) the mandatory requirements of 2.1-
2.4 applicable to all legal services projects; and (3) either the eligibility
presumption described by 2.5 or the requirements for annual cash funds,
community support, and special services described by 2.6. In addition to this
eligibility information, the applicant must submit the information required in 2.7
and 2.8 in order that the Commission may determine the amount of the
allocation. If an applicant recruits attorneys in private practice as its principal
means of delivering legal services, it may qualify for an additional allocation
under 2.9 below.

2.1. The applicant must be a California nonprofit corporation.

Commentary:

In order to demonstrate your status as a California corporation, copies of the
Articles of Incorporation certified by the California Secretary of State and a
current Certificate of Status from the California Secretary of State showing that
the corporation is in good legal standing must be filed with the Legal Services
Trust Fund Program. To demonstrate your nonprofit status, copies of (1) the
determination letter from the Internal Revenue Service granting your
application for exemption from the appropriate provisions of subchapter (f) of
Chapter 1 of the Internal Revenue Code of 1954, as amended and (2) the
determination letter from the State Franchise Tax Board granting your
application for exemption from the appropriate section of the California
Revenue and Taxation Code must be filed with the Legal Services Trust Fund
Program. If you have not received such determination letter(s), attach
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copy(ies) of your application(s) for exemption, together with an explanation of
its/their status. [B&P Code 86213(a)(1); Rules 3.670(A), 3.680(A)]

If you are part of a law school, submit the information described above with
respect to the law school. The school must be a nonprofit law school
accredited by the State Bar of California, and your program must be an
identifiable unit of the school. [B&P Code §86213(a)(2), 6214.5; Rule 3.670(A)]

2.2. The organization must operate exclusively in California. An applicant that is part
of a corporation that conducts other activities outside California can meet this
requirement if all funds granted will be expended in California.

Commentary:

Your legal services project must be operated exclusively in California. If you
are part of a corporation that conducts activities outside California, you must
assure the Commission that all money granted from the Legal Services Trust
Fund Program will be expended exclusively in California. If your corporation
conducts activities outside California, explain the nature of those activities and
how you propose to segregate funds allocated under the Legal Services Trust
Fund Program to assure that they will be expended solely in California.

2.3. The application must demonstrate through objective information that the
organization:

2.3.1.

Commentary:

Objective information must be provided to assure that you meet the definitional
provisions of Guideline 2.3. Such information must describe the organization
specifically and factually, using quantitative information where needed, to
demonstrate that it meets each of the requirements of Guidelines 2.3.1-2.3.5.
[B&P Code §6213(a); Rules 3.670(A), 3.671(A), 3.680(E)(2)]

Quantitative information that may demonstrate how that organization’s services
meet the requirements includes the following: numbers of clients who were
served during the previous year; hours of time spent on different kinds of
services, or on services to different clients in the previous year; accounting
records for expenses incurred in providing different kinds of services or
services to different clients during the previous year.

If you rely on estimates to demonstrate that you have met these requirements,
you must demonstrate that the estimates were derived by a method that is
reasonably related to the actual expenditure of funds, and explain the basis of
the estimates.

provides civil legal services

Commentary:

You must provide legal services within the definition of Rule 3.672(A). That
rule provides that “legal services include all professional services provided by a
member of the State Bar, and similar or complementary services of a law
student or a paralegal under the supervision and control of a member of the
State Bar in accordance with law.” If your organization provides services in
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addition to legal services, your application must describe those other activities,
identify the percentage of the overall services provided that are not legal
services, and state the basis by which you computed that percentage. [Rule
3.671(A)]

without charge

Commentary:

Payments by clients for costs and expenses or a processing fee of $20 or less
shall not be considered a “charge” for legal services, so long as the processing
fee is administered so that it does not prevent indigent persons from receiving
services. If you charge a processing fee, you must establish procedures for
waiving the fee for all clients who cannot afford it. You must inform prospective
clients of the availability of a waiver at the same time and in the same manner
that they are informed of the fee, and in a language the client can understand.

If you charge a processing fee, your application must include information about
established procedures for waiving the fee for clients who cannot afford it. The
maximum of $10 per processing fee will be regarded as a qualified
expenditure.

If you charge some clients amounts in excess of costs, your application must
state the percentage of your work in which such charges are made, and the
basis for computing that percentage.

If attorneys’ fees are generated through court awards, such fees must be used
to provide further civil legal services without charge to indigent persons. [Rule
3.673(B)]

“Costs and expenses” include any out-of-pocket expenses incurred by the
organization (or by pro bono attorneys recruited by the organization), including
recoverable costs of litigation, copying charges, telephone charges, postage
charges, and other out-of-pocket expenses normally charged to clients by
attorneys in private practice. An applicant may be considered as providing
legal services without charge within the meaning of Guideline 2.3.2 in spite of
charges to clients for such items. [Rule 3.673(B)]

to persons

Commentary:

You may consider legal services provided to an organization (e.g., an
unincorporated association, partnership, or corporation) as services to indigent
persons if the organization provides benefits primarily to persons who are
indigent as described below in the Commentary on Guideline 2.3.4. In
determining whether an organization so qualifies, the Commission will consider
at least the following factors: (a) whether the organization is tax exempt under
I.R.C. §501(c)(3); (b) the organization’s primary purpose as stated in its bylaws
or articles; (c) the number and percentage of indigent persons on the board of
directors or principal advisory body of the organization; and (d) the percentage
of its members who are indigent persons.
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If you provide more than ten percent of your services to organizations (whether
qualifying or non-qualifying), your application must identify the five
organizations that received the most legal services during the prior calendar
year and, for each such organization, supply the information identified above.
You need not disclose information protected by the attorney-client privilege. If
you provide some portion of your legal services to organizations that do not so
qualify, identify the percentage of overall services provided to such non-
qualifying organizations, and explain the basis of your computation.

who are indigent

Commentary:
An indigent person is defined by the Business and Professions Code
886213(d), 6213(g), 6213(h), and 6213(i) as follows:

“Indigent person means a person whose income is (1) 125 percent or less of
the current poverty threshold established by the United States Office of
Management and Budget, or (2) who is eligible for Supplemental Security
Income or free services under the Older Americans Act or Developmentally
Disabled Assistance Act. With regard to a project which provides free services
of attorneys in private practice without compensation, indigent person also
means a person whose income is 75 percent or less of the maximum levels of
income for lower income households as defined in 850079.5 of the Health and
Safety Code. For the purpose of this subdivision, the income of a person who
is disabled shall be determined after deducting the costs of medical and other
disability-related special expenses.”

Your application must state the percentage of your organization’s services that
were provided during the previous calendar year to clients who did not fall
within this definition. You must adopt written financial eligibility guidelines. If
your eligibility criteria includes persons who are not indigent within the definition
of §6213(d) above, explain how you determined the percentage of clients
served that falls outside the definition. If you did not have written financial
eligibility guidelines in the prior year, your application must explain the basis of
your computation of percentage and supply objective support for the
computation. [B&P Code §86213(d) and 6218]

If you provide legal services for the benefit of a group or class of persons
beyond the specific individuals or organizations who are your clients, you may
consider the services as “legal services provided to indigent persons” only if the
legal matter is primarily for the benefit of indigent persons.

In determining whether a legal matter is primarily for the benefit of indigent
persons, the Commission may consider the following factors and any others
that aid in making that determination: (1) the forum in which the matter is being
pursued, e.g., courts, administrative agency, legislature, etc.; (2) whether
named clients are indigent persons or qualifying organizations (under
Commentary 2.3.3 above); (3) in the case of a class action, the definition of the
class contained in the complaint and proposed or actual class certification
orders; (4) a description of the group of individuals that would benefit from a
favorable resolution of the legal matter; (5) whether a majority of those who
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would benefit are indigent persons; (6) the relation of the legal issues raised by
the matter to the needs of indigent persons; and (7) whether indigent persons
are disproportionately impacted by the legal issues raised by the matter.

If legal services for the benefit of a group or class of persons beyond the
specific individuals or organizations who are your clients constitute more than
ten percent of your legal services, your application must identify the ten such
legal matters on which you expended the largest amount of funds in the prior
calendar year. For each of the matters so identified in your application,
describe who would benefit from the services, state whether the matter is
primarily for the benefit of indigent persons and, if so, explain the reasons you
reached that conclusion. For any such matter that is primarily for the benefit of
indigent persons, your description should include the information listed as items
(1) through (7) in the preceding paragraph; you must quantify the percentage of
your clients who are indigent persons (or organizations qualifying under
Commentary 2.3.3 above) and the percentage of the persons who would
benefit from the services who are indigent persons. Explain the basis of this
information. You need not disclose information protected by the attorney-client
privilege.

If some portion of your legal services are for the benefit of a group or class of
persons beyond your specific clients and are not primarily for the benefit of
indigent persons, identify the percentage of overall services provided in such
matters and explain the basis of your computation.

as the primary purpose and function of the corporation.

Commentary:

Your application must state the net percentage of the corporation’s overall
expenses that were incurred in the previous calendar year to provide civil legal
services without charge to persons who are indigent. You are required to
demonstrate the corporation’s primary purpose, and not simply the primary
purpose of a part of the corporation. (If your project is operated by a law
school, see the last section of this Commentary on Guideline 2.3.5.)

If more than 75 percent of the corporation’s expenditure budget for the fiscal
year for which it is seeking an allocation is designated for the provision of civil
legal services without charge to persons who are indigent, and if 75 percent of
its expenditures for the most recent reporting year were incurred for such legal
services, the corporation will be presumed to meet the primary purpose and
function test. In demonstrating your compliance with this 75 percent test, you
cannot include the value of donated services. [Rule 3.671(A)]

An applicant not qualifying for the 75 percent presumption may nevertheless
apply for an allocation, demonstrating its purpose and function by other means.
An applicant not qualifying for the presumption shall state separately each
purpose and function of the corporation, and state what percentage of the
expenditures in the most recent calendar year, and what percentage of the
budget in the upcoming year, are allocated to each of these separate purposes
and functions. The application shall further state the basis for these
allocations. [Rule 3.671(C)]
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In addition to this submission of expenditure and of budget information, primary
purpose and function can be additionally supported by historic expenditure
information, by the organization’s stated purpose in articles, bylaws or policy
statements or case priority guidelines, or by the demonstrated track record of
the applicant in providing legal services without charge to indigent persons.

An applicant that operated in previous years as a project within an organization
providing substantial services other than legal services to indigent persons, or
as an entity other than a corporation, but which has since become a separate
California nonprofit corporation whose primary purpose and function is the
provision of legal services without charge to indigent persons, may establish its
status as a qualified legal services project and its proportionate entitlement to
funds based upon financial statements which strictly segregate that portion of
the organization’s expenditures in prior years which were devoted to civil legal
services for indigents. Thus, if you are recently incorporated and previously
operated as a part of an umbrella organization, you may utilize the
expenditures of your predecessor organization so long as financial statements
strictly segregate the expenditures for such legal services.

If your legal services program is operated by an accredited nonprofit law
school, you are required only to demonstrate the program’s primary purpose,
and not the corporation’s primary purpose. Your program must be operated
exclusively in California and the law school must be accredited by the State Bar
of California. The program must have operated for at least two years at a cost
of at least $20,000 per year, as an identifiable law school unit with the primary
purpose and function of providing civil legal services without charge to indigent
persons. The program may meet the primary purpose test according to the 75
percent test described above or by demonstrating its purpose and function
through other means described above. [B&P Code §6213(a)(2)]

2.4. The application must include a description of the organization’s quality control
procedures and standards, including but not limited to the matters described in
Guidelines 2.4.1-2.4.4:

Commentary:

The American Bar Association’s Standards for the Provision of Civil Legal Aid
are the quality control standards for the Legal Services Trust Fund Program,
pursuant to Business & Professions Code 86225 and Rule 3.661(C). These
standards are the State Bar’s guidelines for review and approval of applicant
and recipient program practices.

If you are already subject to quality control reviews by the Legal Services
Corporation or the California Department of Aging, describe the quality control
review procedures to which you are subject.

Describe your quality control standards and how compliance with each of the
subjects listed in Guidelines 2.4.1-2.4.4 is ensured. The Commission is
particularly interested in your standards and procedures regarding supervisorial
structure, procedures, and responsibilities. [B&P Code §86123(a) and 6217(a);
Rule 3.680(E)(2)]
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2.4.1. the minimum experience and education requirements for attorney and
paralegal employees;

2.4.2. the current salaries and job descriptions for all filled and unfilled
management and professional positions, including paralegal personnel;

2.4.3. the minimum experience and educational requirements for attorney
supervisors; and

2.4.4. the supervisorial structure, procedures and responsibilities.

2.5. Applicants must meet the requirements of this, Guideline 2.5, or the
requirements of Guideline 2.6. To meet the requirements of this, Guideline 2.5,
the applicant must receive at least some funding either:

2.5.1. from a grant made to the organization by the Legal Services Corporation
or by an Area Agency on Aging distributing Older Americans Act funds;
or

2.5.2. from an approved contract with another organization that is a grant
recipient meeting the terms of Guideline 2.5.1.

Commentary:

In order to qualify under Guideline 2.5 (and thereby waiving the requirements of
2.6), you must receive at least some funding either directly from the Legal
Services Corporation (or from an Area Agency on Aging) or by contract with an
LSC-funded organization (or by a contract with an Area Agency on Aging-
funded organization). If your funding is by contract, the contract must have
been approved by LSC or by the state or local agency administering the Older
Americans Act funds.

Legal Services Corporation is defined in the Business and Professions Code
86213(f) as the Legal Services Corporation established under the Legal
Services Corporation Act of 1974 (Public Law 93-355; 42 U.S.C. 2996 and
following). Older Americans Act is defined in the Business and Professions
Code 86213(g) as the Older Americans Act of 1965, as amended (Public Law
89-73; 42 U.S.C. 3001, and following). [B&P Code §86213(f), 6213(g), 6214(a)]

2.6. An applicant that does not meet the requirements of Guideline 2.5 must meet
each of the requirements of Guidelines 2.6.1-2.6.3 below:

2.6.1. The applicant must receive at least $20,000 annual cash funds from
sources other than the Legal Services Trust Fund Program to support the
program described in Guideline 2.3 above, and

Commentary:

In order to qualify under Guideline 2.6.1, you must demonstrate at least
$20,000 annual cash funds from sources other than the Legal Services Trust
Fund Program to support the provision of civil legal services without charge to
indigent persons. If you did not receive at least $20,000 cash funds from such
sources in the year immediately preceding the application, you must

10
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demonstrate that your average annual cash funds over some period of years
have been at least $20,000 per year. This computation cannot include the
value of any donated services or equipment.

You cannot include money received from fee-generating cases or from court-
awarded attorneys’ fees. [B&P Code §6214(b)(1)]

If you are applying as a law school program, you must demonstrate the
program has operated for at least two years at a cost of at least $20,000 per
year. [B&P Code §6213(2)(A)]

The applicant must have demonstrated community support for the
operation of a viable ongoing program, and

Commentary:

If you have received at least $20,000 per year annual cash funds from local
sources in the community in which you provide your services, such support is
sufficient to meet the requirements of Guideline 2.6.2. You may not count
contributions from employees of your organization toward the local support
requirement of this Guideline 2.6.2, though it can be counted for 2.6.1.

If you cannot show $20,000 annual local community financial support, you may
demonstrate community support through the donation of services or other non-
cash contributions, by service of local community leaders on your board of
directors, fundraising committees, etc., or by otherwise demonstrating that the
community actually supports the operation of a viable ongoing program.

Letters of support from local community leaders are not sufficient to
demonstrate the community support required by Guideline 2.6.2. [B&P Code
86214(b)(2)]

The applicant must provide at least one of the following special services:

2.6.3.1. Recruiting substantial numbers of attorneys in private practice
who serve without compensation providing the legal services
referred to in Guideline 2.3 above, or

Commentary:

In deciding whether you are eligible to apply as a project that recruits
substantial numbers of attorneys, the Legal Services Trust Fund Commission
will consider several factors. At a minimum you must meet at least one of the
following tests:

a. you recruited at least 30 attorneys who provided services in the previous
calendar year; or

b. you recruited at least five percent of the licensed attorneys in the county
you serve who provided services in the previous calendar year; or

c. the attorneys you recruited donated at least 1,000 hours of legal services
for your clients in the previous calendar year.

11
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Provided you meet one of these minimum tests, you may demonstrate your
project’s recruitment of substantial numbers of attorneys in one or more of the
following ways:

a. the number of attorneys recruited;

b. the percentage of attorneys in your local service area that donated
services through your project;

c. the verified value of donated civil legal services in comparison to your
expenditures and budget;

d. the number of hours donated by each attorney;

e. the number of attorneys in your area who have special expertise needed
to provide the services your project offers; or

f. other considerations that may affect the availability of volunteer attorneys
in your service area.

Any attorney who is not an employee of the applicant can be considered in
private practice, and attorneys may be considered in private practice even
though they work for government agencies, corporations, or in hon-legal
occupations.

Attorneys can be considered to serve without compensation even when they
are reimbursed for out-of-pocket expenses, whether by the client, the applicant,
or other sources. [B&P Code §6214(b)(3)(A); Guideline 2.3.2 and supporting
Commentary]

2.6.3.2. Providing legal representation, training, or technical assistance
on matters concerning special client groups or on matters of
specialized substantive law important to special client groups.

Commentary:

Special client groups include any underserved or disadvantaged groups,
including, without limitation, the elderly, disabled, juveniles, or non-English-
speaking persons. [B&P Code §6214 (b)(3)(B)]

2.7. The application must include a financial statement that includes the total
expenditures of the applicant. The financial statement must meet the
reqguirements of Guideline 2.7.1 below.

2.7.1. The statement must show expenditures for the completed fiscal year
ended most recently before the application deadline, and must be audited
or reviewed by an independent certified public accountant. A financial
review, in lieu of an audited financial statement, may be submitted by an
applicant whose gross corporate expenditures were less than the amount
specified in the Schedule of Charges and Deadlines. Applicants must
submit a financial statement no later than 90 days after the end of their
fiscal year. The required financial statement must be received prior to the
disbursement of any funds from the Legal Services Trust Fund Program.

Commentary:
Independent CPA-audited or reviewed statements are required of organizations
with gross expenditures of less than $500,000. Organizations with gross

12
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expenditures in excess of $500,000 must submit audited statements. If such a
statement is unavailable at the time of the application, you may substitute an
approximated financial statement, but you must submit an audited or reviewed
statement no more than 90 days after the end of their fiscal year. [B&P Code
86222; Rule 3.680(E)(1); Schedule of Charges and Deadlines]

The financial statement need not distinguish between legal services
without charge to persons who are indigent (within the definition of
Guideline 2.3.4 above) and other services performed by the project.
However, if an applicant does provide other services, the application
must include the approximated information requested on the expenditure
form(s) identifying expenses incurred providing any of the following
services: legal services/other activities, civil/criminal, free/charged,
indigent/non-indigent clients, in-state/out-of-state expenditures.

Commentary:

The amount of your grant will be based in part on the amount of your
expenditures in your previous fiscal year for civil legal services without charge
to indigent persons. See Guidelines 2.3.1 through 2.3.4 for the definitions the
Commission will use to determine the portion of your expenditures that are
qualified to be counted in determining your grant allocation. [B&P Code
86216(b)]

Records that may be used to demonstrate the portion of the organization’s
expenses that qualify to be counted in determining the grant allocation include
the following: records of the numbers of clients served during the previous
year; records reflecting time spent on different kinds of services or on services
to indigent/non-indigent clients in the previous year; accounting records
reflecting expenses incurred providing different kinds of services or on services
to indigent/non-indigent clients during the previous year.

If you rely on estimates to establish the amount of your qualified expenditures,
you must make the estimates by a method that is reasonably related to the
actual expenditure of funds and explain the basis of the estimates.

The financial statement must disclose and segregate any amounts paid to
or received from another program applying for an allocation under the
Legal Services Trust Fund Program.

Commentary:

In order to avoid double counting, funds contributed by one program to another
program, when both are applicants for an allocation from the Legal Services
Trust Fund Program, must be disclosed in the financial statements of both
programs. In determining allocations, such funds will be counted only for the
program receiving the funds, unless those programs have executed a contrary
agreement differently allocating the credit for the contributed funds between the
two programs. If an agreement is made, both programs must provide a copy of
such agreement to the Commission.

13
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2.8. The application must state the counties in which the legal services described in
Guideline 2.3 above are provided. An applicant that provides such services in
more than one county must state the total expenditures made for services in
each county and explain the basis of the by-county allocation. In allocating total
expenditures among counties on Legal Services Trust Fund Program
applications, an applicant must use a method that is reasonably related to the
actual expenditure of funds and explain the basis of the allocation.

Commentary:

You may qualify for allocations only in counties you are presently serving. If
you are presently serving more than one county, allocate the expenditures that
meet the requirements of Guideline 2.3 by county, explaining the basis for your
allocation. The Commission will evaluate whether your allocation is reasonably
related to the actual expenditure of funds in light of the particular characteristics
of your organization and your services. The allocation information does not
need to be audited. [B&P Code §86216(b)]

The following are some of the bases for allocation of expenses among counties
served that the Commission has found in past years to be reasonable under
appropriate circumstances: numbers of clients served who reside in each
county; number of cases handled in each county; actual or estimated hours of
service provided in each county, or provided to clients who reside in each
county; actual expenses of providing service to clients in each county, including
both personnel and non-personnel expenses; statistics that establish the
geographic distribution by county of persons who will benefit from the services
provided. In certain circumstances, it may be necessary to use a combination
of these or other methods to arrive at an allocation method that is reasonably
related to the actual expenditure of funds. If you rely on estimates, you must
make the estimates by a method that is reasonably related to the expenditure
of funds and explain the basis of the estimates.

If you allocate expenses to counties other than those in which your individual or
organizational clients reside, or those in which you provided the services, the
allocation must be reasonably related to the geographic distribution of the
indigent persons who will benefit from the services. In evaluating the
reasonableness of such allocations, the Commission may consider the
following factors and any others that aid in making that determination: (1) the
forum in which the matter is being pursued, e.g., courts, administrative agency,
legislature, etc.; (2) whether the matter can be expected to establish a
precedent and the anticipated scope or breadth of that precedent; (3) in the
case of a class action, the definition of the class contained in the complaint and
proposed or actual class certification orders; (4) a description of the group of
individuals that would benefit from a favorable resolution of the legal matter;
and (5) the legal issues raised by the matter.

For a legal matter or matters for which you allocate expenses based on
residence of persons other than your individual clients, your application must
identify the legal matters and, for each matter, provide the information listed in
items (1) through (5) in the preceding paragraph. You should also identify the
geographic and numeric distribution of the persons the matter may benefit and
your approximate expenditures for the matter. Explain the basis of this
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information. You need not disclose information protected by the attorney-client
privilege.

2.9. An applicant wishing to qualify for the additional allocation reserved for
organizations that demonstrate the volunteer services of private lawyers as their
principal means of delivering legal services must meet each of the following
requirements:

2.9.1 therequirements of Guideline 2.6.3.1 above; and

2.9.2 the applicant’s principal means of delivering legal services is the
recruitment of attorneys in private practice.

Commentary:

See Commentary concerning Guideline 2.6.3.1. One method by which you
may demonstrate that such recruitment is your project’s principal means of
legal services delivery is to show by objective evidence that the attorneys
recruited actually provided substantial free civil legal services and that the
number of hours of services so provided in the previous calendar year by
attorneys recruited exceeded the number of hours of services provided by
lawyer staff employed by the applicant.

An alternative method by which you may demonstrate that such recruitment is
your project’s principal means of legal services delivery is to show by objective
evidence (1) that the attorneys recruited actually provided substantial free civil
legal services; (2) that the combined number of hours of service by volunteers,
both attorneys and paralegals, exceeds the combined number of hours of
service by staff attorneys and paralegals; and (3) that the number of hours of
service by volunteer attorneys is more than half as many as the combined
number of hours of service by staff attorneys and paralegals.

If you do not use either of these methods to demonstrate your principal delivery
means, you should describe and explain in your application the method used.
[B&P Code §6216(b)(1)(B)]
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DIVISION 3. PROFESSIONS AND VOCATIONS GENERALLY [5000 - 9998.11] ( Heading of Division 3 added by Stats. 1939,
Ch. 30.)
CHAPTER 4. Attorneys [6000 - 6243] ( Chapter 4 added by Stats. 1939, Ch. 34.)

ARTICLE 14. Funds for the Provision of Legal Services to Indigent Persons [6210 - 6228] ( Article 14 added by Stats.
1981, Ch. 789, Sec. 1. )

6210. The Legislature finds that, due to insufficient funding, existing programs providing free legal services in civil
matters to indigent persons, especially underserved client groups, such as the elderly, the disabled, juveniles, and
non-English-speaking persons, do not adequately meet the needs of these persons. It is the purpose of this article
to expand the availability and improve the quality of existing free legal services in civil matters to indigent persons,
and to initiate new programs that will provide services to them. The Legislature finds that the use of funds collected
by the State Bar pursuant to this article for these purposes is in the public interest, is a proper use of the funds,
and is consistent with essential public and governmental purposes in the judicial branch of government. The
Legislature further finds that the expansion, improvement, and initiation of legal services to indigent persons will
aid in the advancement of the science of jurisprudence and the improvement of the administration of justice.

(Added by Stats. 1981, Ch. 789, Sec. 1.)

6211. (a) An attorney or law firm that, in the course of the practice of law, receives or disburses trust funds shall
establish and maintain an IOLTA account in which the attorney or law firm shall deposit or invest all client deposits
or funds that are nominal in amount or are on deposit or invested for a short period of time. All such client funds

http:/leginfo.legislature.ca.gov/faces/codes_display Text.xhtml?lawCode=BPC &division=3.&title=&part= &cha§§r=4.&arti cle=14.

1712


javascript:submitCodesValues('6210.','5.9.24','1981','789','1', 'id_7cc25aef-291e-11d9-87bf-bcb27e518802')
javascript:submitCodesValues('6211.','5.9.24','2007','422','2', 'id_1f118499-aefe-11dc-a2e9-de44b294d059')
http://leginfo.legislature.ca.gov/faces/codes_displayexpandedbranch.xhtml?lawCode=BPC&division=3.&title=&part=&chapter=4.&article=14.&goUp=Y
http://leginfo.legislature.ca.gov/faces/home.xhtml
http://leginfo.legislature.ca.gov/faces/billSearchClient.xhtml
http://leginfo.legislature.ca.gov/faces/codes.xhtml
http://leginfo.legislature.ca.gov/faces/publicationsTemplate.xhtml
http://leginfo.legislature.ca.gov/faces/resourcesTemplate.xhtml
http://leginfo.legislature.ca.gov/faces/billTrackingList.xhtml
http://leginfo.legislature.ca.gov/faces/favouritesClient.xhtml

3/13/2017

Codes Display Text ATTACHMENT B

may be deposited or invested in a single unsegregated account. The interest and dividends earned on all those
accounts shall be paid to the State Bar of California to be used for the purposes set forth in this article.

(b) Nothing in this article shall be construed to prohibit an attorney or law firm from establishing one or more
interest bearing bank trust deposit accounts or dividend-paying trust investment accounts as may be permitted by
the Supreme Court, with the interest or dividends earned on the accounts payable to clients for trust funds not
deposited or invested in accordance with subdivision (a).

(c) With the approval of the Supreme Court, the State Bar may formulate and enforce rules of professional conduct
pertaining to the use by attorneys or law firms of an IOLTA account for unsegregated client funds pursuant to this
article.

(d) Nothing in this article shall be construed as affecting or impairing the disciplinary powers and authority of the
Supreme Court or of the State Bar or as modifying the statutes and rules governing the conduct of members of the
State Bar.

(Amended by Stats. 2007, Ch. 422, Sec. 2. Effective January 1, 2008.)

6212. An attorney who, or a law firm that, establishes an IOLTA account pursuant to subdivision (a) of Section 6211
shall comply with all of the following provisions:

(a) The IOLTA account shall be established and maintained with an eligible institution offering or making available
an IOLTA account that meets the requirements of this article. The IOLTA account shall be established and
maintained consistent with the attorney’s or law firm’s duties of professional responsibility. An eligible financial
institution shall have no responsibility for selecting the deposit or investment product chosen for the IOLTA
account.

(b) Except as provided in subdivision (f), the rate of interest or dividends payable on any IOLTA account shall not
be less than the interest rate or dividends generally paid by the eligible institution to nonattorney customers on
accounts of the same type meeting the same minimum balance and other eligibility requirements as the IOLTA
account. In determining the interest rate or dividend payable on any IOLTA account, an eligible institution may
consider, in addition to the balance in the IOLTA account, risk or other factors customarily considered by the
eligible institution when setting the interest rate or dividends for its non-IOLTA accounts, provided that the factors
do not discriminate between IOLTA customers and non-IOLTA customers and that these factors do not include the
fact that the account is an IOLTA account. The eligible institution shall calculate interest and dividends in
accordance with its standard practice for non-IOLTA customers. Nothing in this article shall preclude an eligible
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institution from paying a higher interest rate or dividend on an IOLTA account or from electing to waive any fees
and service charges on an IOLTA account.

(c) Reasonable fees may be deducted from the interest or dividends remitted on an IOLTA account only at the rates
and in accordance with the customary practices of the eligible institution for non-IOLTA customers. No other fees or
service charges may be deducted from the interest or dividends earned on an IOLTA account. Unless and until the
State Bar enacts regulations exempting from compliance with subdivision (a) of Section 6211 those accounts for
which maintenance fees exceed the interest or dividends paid, an eligible institution may deduct the fees and
service charges in excess of the interest or dividends paid on an IOLTA account from the aggregate interest and
dividends remitted to the State Bar. Fees and service charges other than reasonable fees shall be the sole
responsibility of, and may only be charged to, the attorney or law firm maintaining the IOLTA account. Fees and
charges shall not be assessed against or deducted from the principal of any IOLTA account. It is the intent of the
Legislature that the State Bar develop policies so that eligible institutions do not incur uncompensated
administrative costs in adapting their systems to comply with the provisions of Chapter 422 of the Statutes of 2007
or in making investment products available to IOLTA members.

(d) The attorney or law firm shall report IOLTA account compliance and all other IOLTA account information
required by the State Bar in the manner specified by the State Bar.

(e) The eligible institution shall be directed to do all of the following:
(1) To remit interest or dividends on the IOLTA account, less reasonable fees, to the State Bar, at least quarterly.

(2) To transmit to the State Bar with each remittance a statement showing the name of the attorney or law firm for
which the remittance is sent, for each account the rate of interest applied or dividend paid, the amount and type of
fees deducted, if any, and the average balance for each account for each month of the period for which the report is
made.

(3) To transmit to the attorney or law firm customer at the same time a report showing the amount paid to the
State Bar for that period, the rate of interest or dividend applied, the amount of fees and service charges deducted,
if any, and the average daily account balance for each month of the period for which the report is made.

(f) An eligible institution has no affirmative duty to offer or make investment products available to IOLTA
customers. However, if an eligible institution offers or makes investment products available to non-IOLTA
customers, in order to remain an IOLTA-eligible institution, it shall make those products available to IOLTA
customers or pay an interest rate on the IOLTA deposit account that is comparable to the rate of return or the
dividends generally paid on that investment product for similar customers meeting the same minimum balance and
other requirements applicable to the investment product. If the eligible institution elects to pay that higher interest
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rate, the eligible institution may subject the IOLTA deposit account to equivalent fees and charges assessable
against the investment product.

(Amended by Stats. 2009, Ch. 129, Sec. 1. Effective January 1, 2010.)

6213. As used in this article:
(a) “Qualified legal services project” means either of the following:

(1) A nonprofit project incorporated and operated exclusively in California that provides as its primary purpose and
function legal services without charge to indigent persons and that has quality control procedures approved by the
State Bar of California.

(2) A program operated exclusively in California by a nonprofit law school accredited by the State Bar of California
that meets the requirements of subparagraphs (A) and (B).

(A) The program shall have operated for at least two years at a cost of at least twenty thousand dollars ($20,000)
per year as an identifiable law school unit with a primary purpose and function of providing legal services without
charge to indigent persons.

(B) The program shall have quality control procedures approved by the State Bar of California.

(b) “"Qualified support center” means an incorporated nonprofit legal services center that has as its primary purpose
and function the provision of legal training, legal technical assistance, or advocacy support without charge and
which actually provides through an office in California a significant level of legal training, legal technical assistance,
or advocacy support without charge to qualified legal services projects on a statewide basis in California.

(c) “Recipient” means a qualified legal services project or support center receiving financial assistance under this
article.

(d) “Indigent person” means a person whose income is (1) 125 percent or less of the current poverty threshold
established by the United States Office of Management and Budget, or (2) who is eligible for Supplemental Security
Income or free services under the Older Americans Act or Developmentally Disabled Assistance Act. With regard to
a project that provides free services of attorneys in private practice without compensation, “indigent person” also
means a person whose income is 75 percent or less of the maximum levels of income for lower income households
as defined in Section 50079.5 of the Health and Safety Code. For the purpose of this subdivision, the income of a
person who is disabled shall be determined after deducting the costs of medical and other disability-related special
expenses.
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(e) “"Fee generating case” means a case or matter that, if undertaken on behalf of an indigent person by an
attorney in private practice, reasonably may be expected to result in payment of a fee for legal services from an
award to a client, from public funds, or from the opposing party. A case shall not be considered fee generating if
adequate representation is unavailable and any of the following circumstances exist:

(1) The recipient has determined that free referral is not possible because of any of the following reasons:

(A) The case has been rejected by the local lawyer referral service, or if there is no such service, by two attorneys
in private practice who have experience in the subject matter of the case.

(B) Neither the referral service nor any attorney will consider the case without payment of a consultation fee.

(C) The case is of the type that attorneys in private practice in the area ordinarily do not accept, or do not accept
without prepayment of a fee.

(D) Emergency circumstances compel immediate action before referral can be made, but the client is advised that,
if appropriate and consistent with professional responsibility, referral will be attempted at a later time.

(2) Recovery of damages is not the principal object of the case and a request for damages is merely ancillary to an
action for equitable or other nonpecuniary relief, or inclusion of a counterclaim requesting damages is necessary for
effective defense or because of applicable rules governing joinder of counterclaims.

(3) A court has appointed a recipient or an employee of a recipient pursuant to a statute or a court rule or practice
of equal applicability to all attorneys in the jurisdiction.

(4) The case involves the rights of a claimant under a publicly supported benefit program for which entitlement to
benefit is based on need.

(f) “Legal Services Corporation” means the Legal Services Corporation established under the Legal Services
Corporation Act of 1974 (P.L. 93-355; 42 U.S.C. Sec. 2996 et seq.).

(g) "Older Americans Act” means the Older Americans Act of 1965, as amended (P.L. 89-73; 42 U.S.C. Sec. 3001 et
seq.).

(h) “"Developmentally Disabled Assistance Act” means the Developmentally Disabled Assistance and Bill of Rights
Act, as amended (P.L. 94-103; 42 U.S.C. Sec. 6001 et seq.).

(i) “Supplemental security income recipient” means an individual receiving or eligible to receive payments under
Title XVI of the federal Social Security Act, or payments under Chapter 3 (commencing with Section 12000) of Part
3 of Division 9 of the Welfare and Institutions Code.
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(j) “"IOLTA account” means an account or investment product established and maintained pursuant to subdivision
(a) of Section 6211 that is any of the following:

(1) An interest-bearing checking account.

(2) An investment sweep product that is a daily (overnight) financial institution repurchase agreement or an open-
end money market fund.

(3) An investment product authorized by California Supreme Court rule or order.

A daily financial institution repurchase agreement shall be fully collateralized by United States Government
Securities or other comparably conservative debt securities, and may be established only with any eligible
institution that is “well-capitalized” or “adequately capitalized” as those terms are defined by applicable federal
statutes and regulations. An open-end money market fund shall be invested solely in United States Government
Securities or repurchase agreements fully collateralized by United States Government Securities or other
comparably conservative debt securities, shall hold itself out as a "money market fund” as that term is defined by
federal statutes and regulations under the Investment Company Act of 1940 (15 U.S.C. Sec. 80a-1 et seq.), and, at
the time of the investment, shall have total assets of at least two hundred fifty million dollars ($250,000,000).

(k) “Eligible institution” means either of the following:

(1) A bank, savings and loan, or other financial institution regulated by a federal or state agency that pays interest
or dividends in the IOLTA account and carries deposit insurance from an agency of the federal government.

(2) Any other type of financial institution authorized by the California Supreme Court.

(Amended by Stats. 2010, Ch. 328, Sec. 14. Effective January 1, 2011.)

6214. (3) Projects meeting the requirements of subdivision (a) of Section 6213 which are funded either in whole or
part by the Legal Services Corporation or with Older American Act funds shall be presumed qualified legal services
projects for the purpose of this article.

(b) Projects meeting the requirements of subdivision (a) of Section 6213 but not qualifying under the presumption
specified in subdivision (a) shall qualify for funds under this article if they meet all of the following additional
criteria:

(1) They receive cash funds from other sources in the amount of at least twenty thousand dollars ($20,000) per
year to support free legal representation to indigent persons.

(2) They have demonstrated community support for the operation of a viable ongoing program.
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(3) They provide one or both of the following special services:

(A) The coordination of the recruitment of substantial numbers of attorneys in private practice to provide free legal
representation to indigent persons or to qualified legal services projects in California.

(B) The provision of legal representation, training, or technical assistance on matters concerning special client
groups, including the elderly, the disabled, juveniles, and non-English-speaking groups, or on matters of specialized
substantive law important to the special client groups.

(Added by Stats. 1981, Ch. 789, Sec. 1.)

6214.5. A |aw school program that meets the definition of a “qualified legal services project” as defined in paragraph
(2) of subdivision (a) of Section 6213, and that applied to the State Bar for funding under this article not later than
February 17, 1984, shall be deemed eligible for all distributions of funds made under Section 6216.

(Added by Stats. 1984, Ch. 784, Sec. 2.)

6215. (a) Support centers satisfying the qualifications specified in subdivision (b) of Section 6213 which were
operating an office and providing services in California on December 31, 1980, shall be presumed to be qualified
support centers for the purposes of this article.

(b) Support centers not qualifying under the presumption specified in subdivision (a) may qualify as a support
center by meeting both of the following additional criteria:

(1) Meeting quality control standards established by the State Bar.

(2) Being deemed to be of special need by a majority of the qualified legal services projects.
(Added by Stats. 1981, Ch. 789, Sec. 1.)

6216. The State Bar shall distribute all moneys received under the program established by this article for the
provision of civil legal services to indigent persons. The funds first shall be distributed 18 months from the effective
date of this article, or upon such a date, as shall be determined by the State Bar, that adequate funds are available
to initiate the program. Thereafter, the funds shall be distributed on an annual basis. All distributions of funds shall
be made in the following order and in the following manner:

(a) To pay the actual administrative costs of the program, including any costs incurred after the adoption of this
article and a reasonable reserve therefor.
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(b) Eighty-five percent of the funds remaining after payment of administrative costs allocated pursuant to this
article shall be distributed to qualified legal services projects. Distribution shall be by a pro rata county-by-county
formula based upon the number of persons whose income is 125 percent or less of the current poverty threshold
per county. For the purposes of this section, the source of data identifying the number of persons per county shall
be the latest available figures from the United States Department of Commerce, Bureau of the Census. Projects
from more than one county may pool their funds to operate a joint, multicounty legal services project serving each
of their respective counties.

(1) (A) In any county which is served by more than one qualified legal services project, the State Bar shall
distribute funds for the county to those projects which apply on a pro rata basis, based upon the amount of their
total budget expended in the prior year for legal services in that county as compared to the total expended in the
prior year for legal services by all qualified legal services projects applying therefor in the county. In determining
the amount of funds to be allocated to a qualified legal services project specified in paragraph (2) of subdivision (a)
of Section 6213, the State Bar shall recognize only expenditures attributable to the representation of indigent
persons as constituting the budget of the program.

(B) The State Bar shall reserve 10 percent of the funds allocated to the county for distribution to programs meeting
the standards of subparagraph (A) of paragraph (3) and paragraphs (1) and (2) of subdivision (b) of Section 6214
and which perform the services described in subparagraph (A) of paragraph (3) of Section 6214 as their principal
means of delivering legal services. The State Bar shall distribute the funds for that county to those programs which
apply on a pro rata basis, based upon the amount of their total budget expended for free legal services in that
county as compared to the total expended for free legal services by all programs meeting the standards of
subparagraph (A) of paragraph (3) and paragraphs (1) and (2) of subdivision (b) of Section 6214 in that county.
The State Bar shall distribute any funds for which no program has qualified pursuant hereto, in accordance with the
provisions of subparagraph (A) of paragraph (1) of this subdivision.

(2) In any county in which there is no qualified legal services projects providing services, the State Bar shall
reserve for the remainder of the fiscal year for distribution the pro rata share of funds as provided for by this
article. Upon application of a qualified legal services project proposing to provide legal services to the indigent of
the county, the State Bar shall distribute the funds to the project. Any funds not so distributed shall be added to the
funds to be distributed the following year.

(c) Fifteen percent of the funds remaining after payment of administrative costs allocated for the purposes of this
article shall be distributed equally by the State Bar to qualified support centers which apply for the funds. The funds
provided to support centers shall be used only for the provision of legal services within California. Qualified support
centers that receive funds to provide services to qualified legal services projects from sources other than this
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article, shall submit and shall have approved by the State Bar a plan assuring that the services funded under this
article are in addition to those already funded for qualified legal services projects by other sources.

(Amended by Stats. 1984, Ch. 784, Sec. 3.)

6217. ith respect to the provision of legal assistance under this article, each recipient shall ensure all of the
following:

(a) The maintenance of quality service and professional standards.
(b) The expenditure of funds received in accordance with the provisions of this article.

(c) The preservation of the attorney-client privilege in any case, and the protection of the integrity of the adversary
process from any impairment in furnishing legal assistance to indigent persons.

(d) That no one shall interfere with any attorney funded in whole or in part by this article in carrying out his or her
professional responsibility to his or her client as established by the rules of professional responsibility and this
chapter.

(Added by Stats. 1981, Ch. 789, Sec. 1.)

6218. Al legal services projects and support centers receiving funds pursuant to this article shall adopt financial
eligibility guidelines for indigent persons.

(a) Qualified legal services programs shall ensure that funds appropriated pursuant to this article shall be used
solely to defray the costs of providing legal services to indigent persons or for such other purposes as set forth in
this article.

(b) Funds received pursuant to this article by support centers shall only be used to provide services to qualified
legal services projects as defined in subdivision (a) of Section 6213 which are used pursuant to a plan as required
by subdivision (c) of Section 6216, or as permitted by Section 6219.

(Added by Stats. 1981, Ch. 789, Sec. 1.)

6219. Qualified legal services projects and support centers may use funds provided under this article to provide
work opportunities with pay, and where feasible, scholarships for disadvantaged law students to help defray their
law school expenses.

(Added by Stats. 1981, Ch. 789, Sec. 1.)
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6220. Attorneys in private practice who are providing legal services without charge to indigent persons shall not be
disqualified from receiving the services of the qualified support centers.

(Added by Stats. 1981, Ch. 789, Sec. 1.)

6221. Qualified legal services projects shall make significant efforts to utilize 20 percent of the funds allocated
under this article for increasing the availability of services to the elderly, the disabled, juveniles, or other indigent
persons who are members of disadvantaged and underserved groups within their service area.

(Added by Stats. 1981, Ch. 789, Sec. 1.)

6222. A recipient of funds allocated pursuant to this article annually shall submit a financial statement to the State
Bar, including an audit of the funds by a certified public accountant or a fiscal review approved by the State Bar, a
report demonstrating the programs on which they were expended, a report on the recipient’s compliance with the

requirements of Section 6217, and progress in meeting the service expansion requirements of Section 6221.

The Board of Trustees of the State Bar shall include a report of receipts of funds under this article, expenditures for
administrative costs, and disbursements of the funds, on a county-by-county basis, in the annual report of State
Bar receipts and expenditures required pursuant to Section 6145.

(Amended by Stats. 2011, Ch. 417, Sec. 60. Effective January 1, 2012.)

6223. No funds allocated by the State Bar pursuant to this article shall be used for any of the following purposes:

(a) The provision of legal assistance with respect to any fee generating case, except in accordance with guidelines
which shall be promulgated by the State Bar.

(b) The provision of legal assistance with respect to any criminal proceeding.

(c) The provision of legal assistance, except to indigent persons or except to provide support services to qualified
legal services projects as defined by this article.

(Added by Stats. 1981, Ch. 789, Sec. 1.)

6224. The State Bar shall have the power to determine that an applicant for funding is not qualified to receive
funding, to deny future funding, or to terminate existing funding because the recipient is not operating in
compliance with the requirements or restrictions of this article.
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A denial of an application for funding or for future funding or an action by the State Bar to terminate an existing
grant of funds under this article shall not become final until the applicant or recipient has been afforded reasonable
notice and an opportunity for a timely and fair hearing. Pending final determination of any hearing held with
reference to termination of funding, financial assistance shall be continued at its existing level on a month-to-
month basis. Hearings for denial shall be conducted by an impartial hearing officer whose decision shall be final. The
hearing officer shall render a decision no later than 30 days after the conclusion of the hearing. Specific procedures
governing the conduct of the hearings of this section shall be determined by the State Bar pursuant to Section
6225.

(Added by Stats. 1981, Ch. 789, Sec. 1.)

6225. The Board of Trustees of the State Bar shall adopt the regulations and procedures necessary to implement
this article and to ensure that the funds allocated herein are utilized to provide civil legal services to indigent
persons, especially underserved client groups such as but not limited to the elderly, the disabled, juveniles, and
non-English-speaking persons.

In adopting the regulations the Board of Trustees shall comply with the following procedures:

(a) The board shall publish a preliminary draft of the regulations and procedures, which shall be distributed,
together with notice of the hearings required by subdivision (b), to commercial banking institutions, to members of
the State Bar, and to potential recipients of funds.

(b) The board shall hold at least two public hearings, one in southern California and one in northern California where
affected and interested parties shall be afforded an opportunity to present oral and written testimony regarding the
proposed regulations and procedures.

(Amended by Stats. 2011, Ch. 417, Sec. 61. Effective January 1, 2012.)

6226. The program authorized by this article shall become operative only upon the adoption of a resolution by the
Board of Trustees of the State Bar stating that regulations have been adopted pursuant to Section 6225 which
conform the program to all applicable tax and banking statutes, regulations, and rulings.

(Amended by Stats. 2011, Ch. 417, Sec. 62. Effective January 1, 2012.)

6227. Nothing in this article shall create an obligation or pledge of the credit of the State of California or of the
State Bar of California. Claims arising by reason of acts done pursuant to this article shall be limited to the moneys
generated hereunder.
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(Added by Stats. 1981, Ch. 789, Sec. 1.)

6228. 1f any provision of this article or the application thereof to any group or circumstances is held invalid, such
invalidity shall not affect the other provisions or applications of this article which can be given effect without the
invalid provision or application, and to this end the provisions of this article are severable.

(Added by Stats. 1981, Ch. 789, Sec. 1.)
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DATE: October 4, 2020
TO: Amin Al-Sarraf, Chair, LSTFC Rules Committee
CC: Corey Friedman, Member, LSTFC Rules Committee

Richard Reinis, Member, LSTFC Rules Committee
Judge Brad Seligman, Member, LSTFC Rules Committee

FROM: Salena Copeland, Executive Director, Legal Aid Association of California
SUBIJECT: LAAC Comments on Proposed Changes to the Primary Purpose Requirements for
QLSPs

Thank you so much for the opportunity to comment on these proposals prior to the Rules Committee
discussion. LAAC convened legal services leaders from both QLSPs and Support Centers on Wednesday,
September 30 and Friday, October 2 in an effort to hear concerns from the community and understand
if there was consensus or disagreement about the proposed changes.

The community consensus is in support of the three proposals to:

e Codify office practice by deleting reference to calculating primary purpose based on budget
information for the coming grant year.

e Codify Commission practice by lowering the primary purpose threshold. Although the working
group could not determine the specific percentage, they tentatively propose lowering
presumption somewhere in the range of 51-60 percent. The working group is seeking additional
community feedback regarding this recommendation.

e Maintain Commission discretion regarding the “Any Other Means” test, and include language
noting reasons why and when this test would be used.

For the second proposed change, most appreciated that adding language clarifying that percentages
under 75% could still meet the primary purpose threshold would add greater transparency for potential
new IOLTA grantees. They agreed that some amount less than 75% should still qualify, but many
organizations felt that 52% would be too low. They did not think that a published amount that low
would be appropriate, but thought that the Commission could still have flexibility, as you do now, in the
52-60% range, especially considering the activities that brought the qualified expenditure expenses
down. There was significant discussion about organizations’ HICAP programs and how similar work may
or may not count, depending on the organization’s ability to add attorneys to the HICAP team.
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For the third proposed change, organizations appreciated the plan to add more language about when
the test would be used.

Overall, these proposals did not seem controversial, but what organizations did note was that this work
seemed to overlap with the Bar’s discussion about paraprofessionals potentially practicing law. Because
the primary purpose test currently requires that the civil legal services be performed by an attorney or
under the supervision of an attorney, they noted that this definition may be in conflict with the Bar’s
expressed efforts to add more legal helpers, not under the supervision of an attorney. There also was
some discussion about how organizations currently incorporate social workers and other similar
advocates (like parent advocates) into their delivery of services and how that would impact qualified
expenditures (and future IOLTA grant size) dependent upon how the organization structured that help. It
may help to put in writing for future rules revision committee discussion how an organization is able or
unable to count this work as qualifying work.

Thank you so much, and | look forward to the discussion.
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