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MEMORANDUM

DATE: April 26, 2016
TO: Members, Regulation and Discipline Committee
FROM: Randall Difuntorum, Director, Professional Competence Programs

SUBJECT: Commission for the Revision of the Rules of Professional Conduct of the
State Bar of California — Executive Summaries of Selected Proposed Rules

By statute, the Board of Trustees (“Board”) has the authority to adopt amendments to the
Rules of Professional Conduct of the State Bar of California that are binding upon all
members of the State Bar once those rules are approved by the California Supreme Court.
(Business and Professions Code sections 6076 and 6077.) The Board has assigned the
Commission for the Revision of the Rules of Professional Conduct (“Commission”) to
conduct a study of the Rules of Professional Conduct and to recommend comprehensive
amendments. No Board action is requested at this time.

The Commission’s proposed new and amended rules are anticipated to be considered by
the Board at a special meeting scheduled for June 23, 2016 in Los Angeles. In preparation
for that meeting, Commission staff submitted for RAD’s March 10, 2016 meeting executive
summaries of selected proposals to give Board members an early opportunity to become
familiar with certain key substantive and policy issues." This memorandum provides
executive summaries for the proposals listed below. Board members with questions may
contact Randall Difuntorum at (415) 538-2161.
Executive Summaries Attached:

e Proposed Rule 1.7 (CA Rule 3-310) “Conflicts of Interest: Current Clients”

o Proposed Rule 1.8.10 (CA Rule 3-120) “Sexual Relations With Client”

e Proposed Rule 8.4 (CA Rule 1-120) “Misconduct”

e Proposed Rule 8.4.1 (CA Rule 2-400) “Prohibited Discrimination, Harassment and
Retaliation”

e Proposed Rules 7.1 to 7.5 (CA Rule 1-400) re lawyer advertising and solicitation

' The proposed rules presented at the March meeting were: Rule 4.2 (CA Rule 2-100)
[Communication with a Represented Person]; Rule 4.3 (no CA rule) [Communicating With an
Unrepresented Person]; Rule 1.5 (CA Rule 4-200) [Fees For Legal Services]; Rule 1.5.1 (CA Rule
2-200) [Fee Divisions Among Lawyers]; Rule 1.8.9 (CA Rule 4-300) [Purchasing Property at a
Foreclosure or a Sale Subject to Judicial Review]; Rule 1.14 (no CA rule) [Client With Diminished
Capacity]. In addition, the Commission’s consideration of ABA Model Rule 6.1 (no CA rule)
[Voluntary Pro Bono Publico Service] was discussed.



PROPOSED RULE OF PROFESSIONAL CONDUCT 1.7
(Current Rule 3-310(B), (C))
Conflict of Interest: Current Client

EXECUTIVE SUMMARY

The Commission for the Revision of the Rules of Professional Conduct (“Commission”) has
evaluated current rule 3-310 (Avoiding the Representation of Adverse Interests) in accordance
with the Commission Charter, with a focus on the function of the rule as a disciplinary standard,
and with the understanding that the rule comments should be included only when necessary to
explain a rule and not for providing aspirational guidance. In addition, the Commission
considered the national standard of the ABA counterparts, a series of rules that address
conflicts of interest as they might arise in a number of different situations: Model Rules 1.7
(Current Client Conflicts); (f) (third party payments); 1.8(g) (aggregate settlements); and 1.9
(Duties To Former Clients).

The result of the Commission’s evaluation is a two-fold recommendation that the State Bar
adopt, and the Supreme Court approve:

(1) the Model Rules’ framework of having separate rules that regulate different conflicts
interest situations: proposed rules 1.7 (current clients), 1.8.6 (payments from one other
than client), 1.8.7 (aggregate settlements) and 1.9 (former clients); and

(2) proposed Rule 1.7 (conflicts of interest: current clients), which regulates conflicts
situations that are currently regulated under rule 3-310(B) and (C). Proposed Rule 1.7
represents an approach that is a “hybrid” of the California and ABA approaches to
current client conflicts.

Proposed rule 1.7 has been adopted by the Commission for submission to the Board of
Trustees for public comment authorization. A final recommended rule will follow the public
comment process.

1. Recommendation of the ABA Model Rule Conflicts Framework. The rationale
underlying the Commission’s recommendation of the ABA’s multiple-rule approach is its
conclusion that such an approach should facilitate compliance with and enforcement of conflicts
of interest principles. Among other things, separate rules should reduce confusion and provide
out-of-state lawyers, who often practice in California under one of the multijurisdictional practice
rules (9.45 to 9.48) with quick access to the rules governing their specific conflicts problem. At
the same time, this approach will promote a national standard in how the different conflicts of
interest principles are organized within the Rules.’

' Every other jurisdiction in the country has adopted the ABA conflicts rules framework. In

addition to the identified provisions, the Model Rules also include Model Rule 1.8, which
includes eight provisions in addition to paragraphs (d) and (f) that cover conflicts situations
addressed by standalone California Rules (e.g., MR 1.8(a) is covered by California Rule 3-300
[Avoiding Interests Adverse To A Client] and MR 1.8(e) is covered by California Rule 4-210
[Payment of Personal or Business Expenses By Or For A Client)].)

Further, the Model Rules also deal with concepts that are addressed by case law in California:
Model Rules 1.10 (Imputation of Conflicts and Ethical Screening); 1.11 (Conflicts Involving
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2. Recommendation of the “hybrid” approach of proposed Rule 1.7. The recommended
“hybrid” approach involves merging the “checklist approach™ of regulating conflicts involving
current clients in current rule 3-310(B) and (C) with the ABA Model Rule’s approach, which
generally describes two kinds of conflict situations relating to current clients: (1) those involving
direct adversity, (MR 1.7(a)(1)), and (2) those involving a significant risk that a lawyer’s
representation of current clients will be materially limited by the lawyer’s responsibilities to
another client or third person, or by the lawyer’s personal interests. (MR 1.7(a)(2)).

There are a number of reasons for the Commission’s recommendation. First, a hybrid rule will
facilitate compliance with enforcement of the current client conflicts rule provisions by
incorporating more clearly-stated general conflicts principles, (see paragraph (a) and introductory
clause to paragraph (b)), while providing specific examples (“checklist items”) within the latter
category that carry forward the current California Rule requirements. These listed requirements
in turn clarify how situations that violate those principles might be recognized in practice. Second,
the hybrid approach will also increase client protection by including the generally-stated conflicts
principles that are subject to regulation under the rule, rather than limiting the rule’s application to
several discrete situations as in current rule 3-310(B) and (C). Third, by incorporating the
generally-stated principles in Model Rule 1.7(a)(1) and (2) into paragraphs (a) and (b), the
proposed rule will help promote a national standard in conflicts of interest. Fourth, by
incorporating the provisions in Model Rule 1.7(b)(1) — (3) concerning unconsentable conflicts into
proposed paragraph (d), the proposed rule will move this important concept into the black letter
rather than relegate it to two separate Discussion paragraphs in the current rule (see rule 3-310,
Discussion paragraphs 2 and 10).

Informed written _consent. In addition to the foregoing considerations, the Commission
recommends carrying forward California’s more client-protective requirement that a lawyer
obtain the client’s “informed written consent,” which requires written disclosure of the potential
adverse consequences of the client consenting to a conflicted representation. The Model Rules,
on the other hand, employ a less-strict requirement of requiring only “informed consent,
confirmed in writing.” That standard permits a lawyer to confirm by email or even text message
that the client has consented to a conflict.

Paragraph (a) of proposed Rule 1.7 incorporates the concept of direct adversity of interests of
two current clients. This carries forward the concept in current rule 3-310(C)(2) and (3), and
Model Rule 1.7(a)(1).

Paragraph (b) incorporates the concept of material limitations on a lawyer’s representation of a
client because of duties owed another current or former client, or because a relationship with a
client or other person. The paragraph borrows the language of Model Rule 1.7(a)(2) in carrying
forward the concepts found in current rule 3-310(B) and (C)(1). Subparagraphs (b)(1) through
(b)(5) are the provisions that warrant the characterization of the proposed rule as a “hybrid” as
these are derived from current rule 3-310 “checklist” of specified conflicts that trigger the current

Government Officers and Employees); and 1.12 (Conflicts Involving Former Judges and Judicial
Employees). The Commission is currently studying those rules.

2 The “checklist” approach in current rule 3-310(B) and (C) involves the identification of

discrete categories of current conflict situations. Unless an alleged conflict fits within one of
these discrete categories, the lawyers involved will not be subject to discipline.
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rule. In the proposed rule, these are nonexclusive examples of interests and relationships that
result in a material limitation and require that the lawyer obtain informed written consent.

Paragraph (c) carries forward the concept in current rule 3-320. Similar to paragraph (b), this
paragraph is concerned with limitations on the lawyer’s ability to represent a client because of
the lawyer’s relationships with an opposing party’s lawyer. The situation is not included in
paragraph (b) because the Commission believes that the standard in current rule 3-320 — the
lawyer must only “inform” the client of the relationship — should be carried forward, rather than

applying paragraph (b)’s “informed written consent” standard.

Paragraph (d) incorporates the provisions in Model Rule 1.7(b)(1) — (3) concerning
unconsentable conflicts. The concept is currently found in two separate Discussion paragraphs of
current rule 3-310 (paragraphs 2 and 10).

Comments. Unlike the Model Rule with 35 comments, there are only 10 comments to
proposed Rule 1.7, all of which provide interpretative guidance or clarify how the proposed
rule, which is intended to govern a broad array of complex conflicts situations, should be
applied. Comment [1] explains “direct adversity” of legal interests and importantly
distinguishes clients with economically adverse interests. Comment [2] explains when
adverse positions clients have taken on a legal issue may require a lawyer to obtain the
clients’ informed written consent. Comment [2] carries forward the concept in current rule 3-
310, Discussion .7, and explains the rule’s application to joint client representations.
Comment [4] carries forward current Discussion .9, which the Supreme Court approved in
2002 after extensive debate among various stakeholders in the insurance industry.
Comment [5] explains how paragraph (b) should be applied by providing several discrete
examples. Comment [6] crucially explains that a lawyer’'s duty of confidentiality may
preclude the lawyer from providing a disclosure sufficient to ensure the client’'s consent is
informed. Comment [7] carries forward the substance of current Discussion .2 and 10
concerning unconsentable conflicts and provides citations to several cases that have
addressed the issue. Comment [8] is new and provides interpretative guidance regarding
paragraphs (a) and (b) regarding the extent to which they might apply to advance consents
to future conflicts of interest. Comment [9] notes that a second consent may be required
should the circumstances under which a consent was originally obtained change. Comment
[10] provides cross-references to proposed Rules 6.3 and 6.5, both of which permit
otherwise conflicted representations or provide exceptions for imputation under certain
conditions.

Finally, non-substantive aspects of the proposed rule include rule numbering to track the

Commission’s general proposal to use the Model Rules’ numbering system and the
substitution of the term “lawyer” for “member.”
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(a)

(b)

Rule 1.7 Conflict of Interest: Current Clients
(Adopted by the Commission on April 1, 2016)

A lawyer shall not, without informed written consent from each client, represent a client if
the representation is directly adverse to another client in the same or a separate matter.

A lawyer shall not, without informed written consent from each affected client, represent
a client if there is a significant risk the lawyer’s representation of the client will be
materially limited by the lawyer’s responsibilities to or relationships with another client, a
former client or a third person, or the lawyer’s own interests, including when:

(1) the lawyer has, or knows that another lawyer in the lawyer’s firm has, a legal,
business, financial, professional, or personal relationship with or responsibility to
a party or witness in the same matter; or

(2) the lawyer:

(i) knows the lawyer previously had a legal, business, financial, professional,
or personal relationship with a party or witness in the same matter; and

(ii) knows or reasonably should know the previous relationship will materially
limit the lawyer’s representation; or

(3) the lawyer has or had a legal, business, financial, professional, or personal
relationship with another person or entity the lawyer knows or reasonably should
know will be affected substantially by resolution of the matter; or

(4) the lawyer has or had, or knows that another lawyer in the lawyer’s firm has or
had, a legal, business, financial, or personal interest in the subject matter of the
representation that the lawyer knows or reasonably should know will materially
limit the lawyer’s representation; or

(5) the lawyer knows or reasonably should know that there is a reasonable likelihood
that the interests of clients being represented by the lawyer in the same matter
will conflict.

A lawyer shall not represent a client in a matter in which another party's lawyer is a
spouse, parent, child, or sibling of the lawyer, lives with the lawyer, is a client of the
lawyer, or has an intimate personal relationship with the lawyer, unless the lawyer
informs the client in writing of the relationship.

Representation is permitted under this Rule only if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent
and diligent representation to each affected client;

(2) the representation is not prohibited by law; and
(3) the representation does not involve the assertion of a claim by one client against

another client represented by the lawyer in the same litigation or other
proceeding before a tribunal.
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Comment

[1] Loyalty and independent judgment are essential elements in the lawyer’s relationship to
a client. The duty of undivided loyalty to a current client prohibits undertaking representation
directly adverse to that client without that client’'s informed written consent. Thus, absent
consent, a lawyer may not act as an advocate in one matter against a person the lawyer
represents in some other matter, even when the matters are wholly unrelated. See Flatt v.
Superior Court (1994) 9 Cal.4th 275 [36 Cal.Rptr.2d 537]. A directly adverse conflict under
paragraph (a) occurs when: (i) a lawyer accepts representation of more than one client in a
matter in which the interests of the clients actually conflict; or (ii) a lawyer, while representing a
client, accepts in another matter the representation of a person or organization who, in the first
matter, is directly adverse to the lawyer’s client. Similarly, direct adversity can arise when a
lawyer cross-examines a non-party witness who is the lawyer’s client in another matter, if the
examination is likely to harm or embarrass the witness. On the other hand, simultaneous
representation in unrelated matters of clients whose interests are only economically adverse,
such as representation of competing economic enterprises in unrelated litigation, does not
ordinarily constitute a conflict of interest and thus may not require informed written consent of
the respective clients.

[2] Paragraph (a) does not prohibit a lawyer from representing multiple clients having
antagonistic positions on the same legal question that has arisen in different cases, unless the
interests of any of the clients would be adversely affected by the resolution of the legal question.
Factors relevant in determining whether the interests of one or more of the clients would be
adversely affected, thus requiring that the clients provide informed written consent under
paragraph (a), include: the courts and jurisdictions where the different cases are pending,
whether a ruling in one case would have a precedential effect on the other case, whether the
legal question is substantive or procedural, the temporal relationship between the matters, the
significance of the legal question to the immediate and long-term interests of the clients
involved, and the clients' reasonable expectations in retaining the lawyer.

[3] Paragraphs (a) and (b) apply to all types of legal representations, including the
concurrent representation of multiple parties in litigation or in a single transaction or in some
other common enterprise or legal relationship. Examples of the latter include the formation of a
partnership for several partners or a corporation for several shareholders, the preparation of a
pre-nuptial agreement, or joint or reciprocal wills for a husband and wife, or the resolution of an
“‘uncontested” marital dissolution. If a lawyer initially represents multiple clients with the informed
written consent as required under paragraph (b), and circumstances later develop indicating that
direct adversity exists between the clients, the lawyer must obtain further informed written
consent of the clients under paragraph (a).

[4] In State Farm Mutual Automobile Insurance Company v. Federal Insurance Company
(1999) 72 Cal.App. 4th 1422 [86 Cal.Rptr.2d 20], the court held that subparagraph (C)(3) of
predecessor rule 3-310 was violated when a lawyer, retained by an insurer to defend one suit,
and while that suit was still pending, filed a direct action against the same insurer in an
unrelated action without securing the insurer’'s consent, Notwithstanding State Farm, paragraph
(a) does not apply with respect to the relationship between an insurer and a lawyer when, in
each matter, the insurer’s interest is only as an indemnity provider and not as a direct party to
the action.

[5] Even where there is no direct adversity, a conflict of interest requiring informed written
consent under paragraph (b) exists if there is a significant risk that a lawyer’s ability to consider,
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recommend or carry out an appropriate course of action for the client will be materially limited as
a result of the lawyer’s other responsibilities or interests. For example, a lawyer’s obligations to
two or more clients in the same matter, such as several individuals seeking to form a joint
venture, may materially limit the lawyer's ability to recommend or advocate all possible positions
that each might take because of the lawyer's duty of loyalty to the other clients. The risk is that
the lawyer may not be able to offer alternatives that would otherwise be available to each of the
clients. The mere possibility of subsequent harm does not itself require disclosure and informed
written consent. The critical questions are the likelihood that a difference in interests exists or
will eventuate and, if it does, whether it will materially interfere with the lawyer's independent
professional judgment in considering alternatives or foreclose courses of action that reasonably
should be pursued on behalf of each client.

[6] Other rules and laws may preclude the disclosures necessary to obtain the informed
written consent or provide the information required to permit representation under this Rule.
(See, e.g., Business and Professions Code § 6068(e)(1) and Rule 1.6.) If such disclosure is
precluded, representation subject to paragraph (a), (b), or (c) of this Rule is likewise precluded.

[7] Paragraph (d) imposes conditions that must be satisfied even if informed written consent
is obtained as required by paragraphs (a) or (b) or the lawyer has informed the client in writing
as required by paragraph (c). There are some matters in which the conflicts are such that even
informed written consent may not suffice to permit representation. (See Woods v. Superior
Court (1983) 149 Cal.App.3d 931 [197 Cal.Rptr. 185]; Klemm v. Superior Court (1977) 75
Cal.App.3d 893 [142 Cal.Rptr. 509]; Ishmael v. Millington (1966) 241 Cal.App.2d 520 [50
Cal.Rptr. 592].)

[8] This Rule does not preclude an informed written consent to a future conflict in
compliance with applicable case law. The effectiveness of an advance consent is generally
determined by the extent to which the client reasonably understands the material risks that the
consent entails. The more comprehensive the explanation of the types of future representations
that might arise and the actual and reasonably foreseeable adverse consequences to the client
of those representations, the greater the likelihood that the client will have the requisite
understanding. An advance consent cannot be effective if the circumstances that materialize in
the future make the conflict nonconsentable under paragraph (d). A lawyer who obtains from a
client an advance consent that complies with this Rule will have all the duties of a lawyer to that
client except as expressly limited by the consent. A lawyer cannot obtain an advance consent
to incompetent representation. See Rule 1.8.8.

[9] A material change in circumstances relevant to application of this Rule may trigger a
requirement to make new disclosures and, where applicable, obtain new informed written
consents. In the absence of such consents, depending on the circumstances, the lawyer may
have the option to withdraw from one or more of the representations in order to avoid the
conflict. The lawyer must seek court approval where necessary and take steps to minimize harm
to the clients. See Rule 1.16. The lawyer must continue to protect the confidences of the clients
from whose representation the lawyer has withdrawn. See Rule 1.9(c).

[10] For special rules governing membership in a legal service organization, see Rule 6.3;
and for work in conjunction with certain limited legal services programs, see Rule 6.5.
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PROPOSED RULE OF PROFESSIONAL CONDUCT 1.8.10
(Current Rule 3-120)
Sexual Relations With Client

EXECUTIVE SUMMARY

The Commission for the Revision of the Rules of Professional Conduct (“Commission”) has
evaluated current rule 3-120 (Sexual Relations With Client) in accordance with the Commission
Charter, with a focus on the function of the rule as a disciplinary standard, and with the
understanding that the rule comments should be included only when necessary to explain a rule
and not for providing aspirational guidance. In addition, the Commission considered the national
standard of the ABA counterpart, Model Rule 1.8(j). The result of the Commission’s evaluation
is proposed rule 1.8.10. This proposed rule has been adopted by the Commission for
submission to the Board of Trustees for public comment authorization. A final recommended
rule will follow the public comment process.

The main issue considered was whether to retain California's current approach that prohibits
sexual relations in limited circumstances where the relations are: (i) required as a condition of a
representation; (ii) obtained by coercion, intimidation or undue influence; or (iii) cause the lawyer
to perform legal services incompetently; or to adopt the approach used in most jurisdictions that
follows ABA Model 1.8(j) in prohibiting all sexual relations unless the consensual sexual
relationship existed at the time that the lawyer-client relationship commenced.

Proposed rule 1.8.10 substantially adopts Model Rule 1.8(j). The Commission believes that
California’s current rule renders it difficult to prove a violation in the typical circumstance of
consensual sexual relations’ because the rule is not a bright-line standard. For example, where
consensual sexual relations occur, the State Bar must prove that the relations caused the
lawyer to perform legal services incompetently. While this might represent a regulatory policy of
imposing a least restrictive prohibition on conduct protected under a constitutional right of
privacy,” it imposes a complexity that is likely frustrating enforcement.’

' The current rule also prohibits sexual relations that are not consensual as well as improper

conduct seeking sexual relations that may or may not result in the occurrence of any sexual
relations (e.g., relations sought or obtained by coercion or as a quid pro quo for receiving legal
services for a lawyer). The proposed rule would no longer include these aspects of the current
rule. Lawyers would continue to be subject to discipline for such misconduct under both
Business and Professions Code § 6106 (acts constituting moral turpitude) and § 6106.9 which is
the statutory analog to current rule 3-120. Moving to the Model Rule standard in proposed Rule
1.8.10 is not intended to abrogate these existing statutory prohibitions.

2 Although the general prohibition in the Commission’s proposed rule is more restrictive than

the current rule in regards to consensual sexual relations, it is not believed to be
unconstitutional. In connection with the work of the first Commission, the State Bar inquired on
more than one occasion with other jurisdictions that have the same or similar rule to Model Rule
1.8(j) (most recently in 2012) as to whether their rules have been challenged based on a
constitutional right to privacy. No jurisdiction indicated a constitutional challenge and the
published disciplinary case law of other states do not show any such challenges.

®  There are no published California disciplinary cases applying rule 3-120.
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The potential for the current rule requirements to frustrate enforcement becomes apparent upon
close examination of California’s duty of competent representation that is formulated to be
consistent with Supreme Court precedent. Discipline case law provides that mere negligence is
not a violation of the duty of competence. In Lewis v. State Bar (1981) 28 Cal.3d 683 [170
Cal.Rptr. 634], the California Supreme Court reaffirmed this principle stating that: “This court
has long recognized the problems inherent in using disciplinary proceedings to punish attorneys
for negligence, mistakes in judgment, or lack of experience or legal knowledge.” (Lewis v. State
Bar at p. 688.) As a result of this longstanding interpretation of the duty of competence, even if a
lawyer engages in consensual sexual relations that cause an act of simple negligence in the
performance of a legal service, the lawyer cannot be held to have violated rule 3-120(B)(3). If
the Commission’s proposed rule is adopted, this outcome would be different because all
consensual sexual relations arising during the lawyer-client relationship would constitute a rule
violation regardless of whether the lawyer provided competent legal services.

The Commission also believes that this bright-line prohibition will have a salutary deterrent
effect that is not present in the current California rule. Public commentators in connection with
the first Commission’s project provided anecdotal evidence of misconduct that was not deterred
by the current rule. In addition, other professions, such as psychotherapists, have stricter rules
that are more protective. By comparison with the restrictions in those professions, retaining the
current rule could diminish public confidence in the legal profession.

In adopting the language of Model Rule .1.8(j), proposed Rule 1.8.10 would eliminate the
express exception in the current rule that permits sexual relations between lawyers and their
spouses. However, the Commission notes that: (1) most other jurisdictions do not have an
express spousal exception but have not experienced known problems; and (2) a spouse who
later becomes a client would fall under the exception for sexual relations that predate a lawyer-
client relationship.

Proposed Rule 1.8.10 retains the definition of sexual relations in the current rule. This is a
departure from the rule adopted in most jurisdictions but the Commission believes it is
warranted because the definition promotes compliance and because the same definition
appears in the statutory prohibition on sexual relations with a client (subdivision (d) of Business
and Professions Code section 6106.9). In addition, the proposed rule includes a new comment
(Comment [3]) that provides a reference to the statutory prohibition.

Finally, non-substantive aspects of the proposed rules include rule numbering to track the

Commission’s general proposal to use the Model Rule numbering system and the
substitution of the term “lawyer” for “member.”
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Rule 1.8.10 Sexual Relations With Client
(Commission’s Proposed Rule Adopted on February 19 — 20, 2016 — Clean Version)

(a) A lawyer shall not engage in sexual relations with a client unless a consensual sexual
relationship existed between them when the lawyer-client relationship commenced.

(b) For purposes of this Rule, “sexual relations” means sexual intercourse or the touching of
an intimate part of another person for the purpose of sexual arousal, gratification, or
abuse.

Comment

[ Although this Rule does not apply to a consensual sexual relationship that exists when a
lawyer-client relationship commences, the lawyer nevertheless must comply with all other
applicable rules. See, e.g., Rules 1.1 (competence), 1.7 (conflicts of interest) and [2.1
(independent judgment)].

[2] When the client is an organization, this Rule applies to a lawyer for the organization
(whether inside counsel or outside counsel) who has sexual relations with a constituent of the
organization who supervises, directs or regularly consults with that lawyer concerning the
organization’s legal matters. See Rule 1.13.

[3] Business and Professions Code § 6106.9, including the requirement that the complaint

be verified, applies to charges under subdivision (a) of that section. This Rule and the statute
impose different obligations.
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PROPOSED RULE OF PROFESSIONAL CONDUCT 8.4
(Current Rule 1-120)
Misconduct

EXECUTIVE SUMMARY

The Commission for the Revision of the Rules of Professional Conduct (“Commission”) has
evaluated current rule 1-120 (Assisting, Soliciting, or Inducing Violations) in accordance with the
Commission Charter, with a focus on the function of the rule as a disciplinary standard, and with
the understanding that the rule comments should be included only when necessary to explain a
rule and not for providing aspirational guidance. In addition, the Commission considered the
national standard of the ABA counterpart, Model Rule 8.4 (concerning professional misconduct
of a lawyer). The result of the Commission’s evaluation is proposed rule 8.4 (Misconduct). This
proposed rule has been adopted by the Commission for submission to the Board of Trustees for
public comment authorization. A final recommended rule will follow the public comment
process.

Proposed rule 8.4 carries forward the substance of current rule 1-120 by prohibiting a lawyer
from knowingly assisting in, soliciting or inducing a violation of the Rules of Professional
Conduct or the State Bar Act. The proposed rule also adopts the substance of ABA Model Rule
8.4 which contains a similar prohibition as well as additional provisions addressing misconduct
that warrants imposition of discipline. The proposed rule is designed to collect in a single rule
various misconduct provisions that are currently found in other California rules of professional
conduct or in the Business and Professions Code. The rule is intended to facilitate compliance
and enforcement by clearly stating these principles in a single rule where lawyers, judges and
the public can identify basic standards of conduct addressing honesty, trustworthiness and
fithess to practice with which a lawyer must comply.

Paragraph (a), which carries forward the substance of current rule 1-120, prohibits a lawyer
from violating the rules of professional conduct, or the State Bar Act, or knowingly assist, solicit
or induce another to do so. In addition, this paragraph prohibits a lawyer from doing any of the
aforementioned through the acts of another.

One issue considered was whether to follow the approach in ABA Model Rule 8.4(a) which
would generally prohibit a lawyer from “attempting” to violate a rule or a provision of the State
Bar Act. The Commission determined that the question of whether an attempted violation
should be an independent basis for discipline is better addressed on a rule-by-rule basis. This
approach means that any prohibition on an attempt would be tailored to a specific rule’s
violation and potential harm rather than a generalized standard for all of the rules and the State
Bar Act. This avoids possible unintended consequences of a one size fits all attempt standard
that would not account for the specific purpose of individual rules. For example, in proposed
rule 1.5 [4-200], the Commission has recommend a rule that provides a lawyer “shall not make
an agreement for, charge, or collect an unconscionable fee or illegal fee.” The terms “make”
and “charge” in effect prohibit an attempt to “collect” an unconscionable fee." Although only the

' This is similar to the standard in Business and Professions Code section 6090.5 that, in part,

prohibits a lawyer from agreeing or seeking an agreement that professional misconduct shall not
be reported to the State Bar. This section was revised in 1996 in response to a State Bar Court
finding that the prior version of the section did not include terms that could be construed fairly as
a prohibition on attempts. (See Assembly Bill No. 2787 (Kuehl) 1995-1996 session; and In the
Matter of Fonte (Review Dept. 1994) 2 Cal. State Bar Ct. Rptr. 752.)
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actual collection of an unconscionable fee will result in harm to a client, even an attempt to
impose a legal obligation on a client to pay an unconscionable or illegal fee should be prohibited
as disciplinable misconduct. On the other hand, the Commission also recommends adoption of
proposed rule 4.2 [2-100], which prohibits a lawyer who represents a client in a matter from
communicating about the subject of the representation with a person who is represented by a
lawyer in the same matter. For this rule, the harm is the actual communication with the
represented person that could result in the disclosure of privileged information or otherwise
interfere with a lawyer-client relationship. A generalized prohibition against an attempt to
engage in such a communication does not further the purpose of this rule and it would pose a
risk of unduly interfering with a lawyer’s ability to investigate a claim as a lawyer often cannot
know that a person is represented until the lawyer has contacted the person.

Paragraph (b) adopts the language of MR 8.4(b) but adds a reference to “moral turpitude.”
This provision focuses on crimes committed by a lawyer that reflect adversely on the lawyer’'s
honesty, trustworthiness or fithess as a lawyer, all of which are central principles in lawyer
conduct. The reference to moral turpitude is added to maintain conformity with the broader
public protection afforded by Business and Professions Code section 6106.

Paragraph (c) adopts the language of MR 8.4(c) but adds the words “reckless or intentional” to
modify “misrepresentation.” The conduct prohibited in this provision — dishonesty, fraud, deceit
and reckless or intentional misrepresentation — are central concepts of conduct in which lawyers
must not engage if respect for the legal profession and the proper administration of justice is to
be maintained. The addition of “reckless or intentional” is intended to clarify that negligent
misrepresentation is not regarded as dishonesty that should result in discipline under this rule.?

Paragraph (d) adopts the language of MR 8.4(d) concerning conduct “prejudicial to the
administration of justice.” The Commission concluded that a lawyer’s fitness to practice law is
called into question by conduct prejudicial to the administration of justice regardless of whether
the conduct occurs in connection with the practice of law.

Some members of the Commission raised a concern that this provision may not survive a
Constitutional challenge if it is not limited to situations where the lawyer’s conduct occurs “in
connection with the practice of law.” Compare, United States v. Wunsch, 84 F.3d 1110 (9th Cir.
1996) (former Bus. & Prof. Code § 6068(f), prohibiting “offensive personality,” was found to be
unconstitutional.) Proposed Comment [6] seeks to address this concern by specifying that
paragraph (d) does not apply to constitutionally-protected conduct.

Paragraph (e) adopts the language of MR 8.4(e) prohibiting a lawyer from stating or implying
the ability to improperly influence a government agency or official.

Paragraph (f) adopts the language of MR 8.4(f) prohibiting a lawyer from knowingly assisting a
judge in violation of judicial conduct rules. Expressly stating that such conduct is prohibited
should contribute to the confidence that the public places in the legal profession and
administration of justice is justified.

2 Compare proposed rule 1.1, under which discipline is imposed only if a lawyer has
“intentionally, recklessly, repeatedly, or with gross negligence” failed to act competently.
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Finally, non-substantive changes to the current rule include rule numbering to track the
Commission’s general proposal to use the Model Rule numbering system and the substitution of
the term “lawyer” for “member.”

Comments to proposed Rule 8.4. Proposed Rule 8.4 contains six comments intended to
clarify how the rule is to be applied. Of particular note is Comment [6] which, as noted above,
has been added to clarify that the paragraph (d) does not apply to constitutionally-protected
conduct.
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Rule 1-120 [8.4] Misconduct
(Adopted by the Commission on January 22 - 23, 2016)

It is professional misconduct for a lawyer to:

(a) violate these Rules or the State Bar Act, knowingly assist, solicit or induce another to do
so, or do so through the acts of another;

(b) commit a criminal act that involves moral turpitude or that reflects adversely on the
lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects;

(c) engage in conduct involving moral turpitude, dishonesty, fraud, deceit or reckless or
intentional misrepresentation;

(d) engage in conduct that is prejudicial to the administration of justice;

(e) state or imply an ability to influence improperly a government agency or official or to
achieve results by means that violate these Rules, the State Bar Act, or other law;

(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules
of judicial conduct or other law.

Comment

[ A violation of this Rule can occur when a lawyer is acting in propria persona or when a
lawyer is not practicing law or acting in a professional capacity.

[2] Paragraph (a) does not prohibit a lawyer from advising a client concerning action the
client is legally entitled to take.

[3] A lawyer may be disciplined for criminal acts as set forth in Business and Professions
Code §§ 6101 et seq., or if the criminal act constitutes “other misconduct warranting discipline”
as defined by California Supreme Court case law. See In re Kelley (1990) 52 Cal.3d 487 [276
Cal.Rptr. 375].

[4] A lawyer may be disciplined under Business and Professions Code § 6106 for acts of
gross negligence involving moral turpitude.

[5] Paragraph (c) does not apply where a lawyer advises clients or others about, or
supervises, lawful covert activity in the investigation of violations of civil or criminal law or
constitutional rights, provided the lawyer’s conduct is otherwise in compliance with these Rules
and the State Bar Act.

[6] Paragraph (d) does not prohibit activities of a lawyer that are protected by the First

Amendment to the Unites State Constitution or by Article |, section 2 of the California
Constitution.
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PROPOSED RULE OF PROFESSIONAL CONDUCT 8.4.1
(Current Rule 2-400)
Prohibited Discrimination, Harassment and Retaliation

EXECUTIVE SUMMARY

The Commission for the Revision of the Rules of Professional Conduct (“Commission”) has
evaluated current rule 2-400 (Prohibited Discriminatory Conduct in a Law Practice) in
accordance with the Commission Charter, with a focus on the function of the rule as a
disciplinary standard, and with the understanding that the rule comments should be included
only when necessary to explain a rule and not for providing aspirational guidance. Current Rule
2-400 was first adopted effective March 1, 1994. There is no counterpart to rule 2-400 in the
American Bar Association (“ABA”) model rules. However, ABA Model Rule 8.4(d) addresses
discrimination by individual lawyers while representing a client." The result of the Commission’s
evaluation is proposed rule 8.4.1 (Prohibiting Discrimination, Harassment and Retaliation). This
proposed rule has been adopted by the Commission for submission to the Board of Trustees for
public comment authorization. A final recommended rule will follow the public comment process.

The main issue considered when drafting proposed Rule 8.4.1 was whether to expand the rule
by eliminating the requirement that there be a final civil determination of wrongful discrimination
before a disciplinary investigation can commence or discipline can be imposed, which is found
in current Rule 2-400(C).> A majority of the Commission believes current Rule 2-400(C) renders
the rule difficult to enforce. Eliminating the requirement would give the Office of Chief Trial
Counsel original jurisdiction to investigate and prosecute under the current procedures of the
disciplinary system any claim of discrimination that comes within the scope of the Rule.

In addition to changes to address the main issue identified above, the Commission proposes the
following substantive changes to the current rule:

' Model Rule 8.4(d) provides it is misconduct for a lawyer to: “(d) engage in conduct that is

prejudicial to the administration of justice.” A Model Rule comment clarifies the application of
paragraph (d):

“[3] A lawyer who, in the course of representing a client, knowingly manifests by words
or conduct, bias or prejudice based upon race, sex, religion, national origin, disability,
age, sexual orientation or socioeconomic status, violates paragraph (d) when such
actions are prejudicial to the administration of justice. Legitimate advocacy respecting
the foregoing factors does not violate paragraph (d). A trial judge’s finding that
peremptory challenges were exercised on a discriminatory basis does not alone
establish a violation of this rule.”

2 Current Rule 2-400(C) provides:

“No disciplinary investigation or proceeding may be initiated by the State Bar against a
member under this rule unless and until a tribunal of competent jurisdiction, other than a
disciplinary tribunal, shall have first adjudicated a complaint of alleged discrimination and
found that unlawful conduct occurred. Upon such adjudication, the tribunal finding or
verdict shall then be admissible evidence of the occurrence or non-occurrence of the
alleged discrimination in any disciplinary proceeding initiated under this rule. In order for
discipline to be imposed under this rule, however, the finding of unlawfulness must be
upheld and final after appeal, the time for filing an appeal must have expired, or the
appeal must have been dismissed.”
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(4)

Expanding the proposed rule beyond the management or operation of a law firm to
also encompass discrimination or harassment more generally in “representing a
client, or in terminating or refusing to accept representation of any client.” Current
Rule 2-400 already applies to discrimination in the management or operation of a law
firm in “accepting or terminating representation of any client.” The Commission
believes the rule’s prohibition should not be limited to law firm management.
Adopting a rule that generally prohibits unlawful discrimination or harassment while
engaged in representing a client is consistent with current ABA Model Rule 8.4(d),
Comment [3] to that rule, and proposed ABA Model Rule 8.4(g)* and several other
professions that prohibit this same behavior in their codes of conduct.*

Expanding the proposed rule to cover additional protected categories. Current Rule
2-400’s list of protected characteristics is substantially narrower than current
California law. Because the identity of protected characteristics protected under anti-
discrimination law is not static, the Commission added paragraph (c)(1) to delimit the
scope of “protected characteristics” for purposes of the rule that not only is consistent
with current California law but also includes a catchall provision for any “other
category of discrimination prohibited by applicable law.” This latter addition would
authorize professional discipline pursuant to whatever applicable anti-discrimination
laws might exist in the future without the need to amend the rule.

Expanding the proposed rule to encompass unlawful discrimination and harassment
engaged in for the purpose of retaliation. This addition would permit professional
discipline where a lawyer, in representing a client or in relation to a law firm’s
operations, unlawfully discriminates against or harasses a person for the purpose of
retaliating against that person because the person has taken action to oppose
unlawful discrimination or harassment. This provision is intended to provide
protection for lawyers obligated under the rule (e.g., lower level lawyers within a law
firm) to advocate corrective action where they know of unlawful discrimination or
harassment within the firm, even when the unlawful conduct is being committed by
higher level lawyers within the firm.

Adoption of paragraph (d),® which requires a lawyer who has been charged with, or
is being investigated for, a violation of the Rule, to give notice to the State Bar of any

to:

Proposed ABA Model Rule 8.4(g) would provide it is professional misconduct for a lawyer

“(g) in conduct related to the practice of law, harass or knowingly discriminate against
persons on the basis of race, sex, religion, national origin, ethnicity, disability, age,
sexual orientation, gender identity, marital status or socioeconomic status.”

4

Examples include: (1) American Dental Association, Code of Conduct, Section 4.A. “Patient

Selection” (dentist shall not refuse to accept patients because of the patient’s race, creed, color,
sex or national origin); and (2) American Psychological Association, Ethical Standard 1.12
“Other Harassment” (prohibition against behavior that is harassing or demeaning based on
factors such as a person’s age, gender, race, ethnicity, national origin, religion, sexual
orientation, disability, language, or socioeconomic status).

®  Proposed Rule 8.4.1(d) states:

“(d) A lawyer who is the subject of a State Bar investigation of State Bar Court
proceeding alleging a violation of this Rule shall promptly notify the State Bar of any
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(6)

parallel administrative or judicial proceeding, such as an EEOC or DFEH
investigation. In part, this notice is intended to provide the Office of Chief Trial
Counsel with information necessary to determine whether or not to hold in abeyance
the State Bar investigation or disciplinary proceeding pending the outcome of a
related proceeding.

Adoption of paragraph (e)(1), which requires the State Bar to provide a copy of the
notice of a disciplinary charge for a charge arising under paragraph (a) of the
proposed rule to the California Department of Fair Employment and Housing and the
United States Department of Justice, Coordination and Review. Paragraph (e)(2)
requires the State Bar to provide a copy of the notice of a disciplinary charge for a
charge arising under paragraph (b) to the California Department of Fair Employment
and Housing and the United State Equal Employment Opportunity Commission. The
purpose of these provisions is to provide to the relevant government agencies an
opportunity to become involved in the matter so that they may implement and
advance the broad legislative policies with which they have been charged.

Adoption of paragraph (f), which is intended to clarify that the proposed rule does not
prevent a lawyer from representing another person alleged to have engaged in
unlawful discrimination, harassment, or retaliation.

Finally, non-substantive changes to the current rule include rule numbering to track the
Commission’s general proposal to use the Model Rule numbering system and the substitution of
the term “lawyer” for “member.”

Proposed Rule 8.4.1 contains six comments all of which provide interpretive guidance or clarify
how the rule is to be applied. Of particular note is Comment [2] which, among other things, has
been added to clarify that the rule does not apply to constitutionally-protected conduct.
Comment [4] has been added to clarify that paragraph (d) permits the State Bar to use
discretion in abating a disciplinary investigation or proceeding when the State Bar is made
aware of a parallel administrative or judicial proceeding premised on the same conduct.
Comment [5] clarifies that paragraph (e) is intended to recognize the important public policy
served by enforcing the laws and regulations prohibiting unlawful discrimination.

criminal, civil, or administrative action premised, whether in whole or part, on the same
conduct that is the subject of the State Bar investigation or State Bar Court proceeding.”

See also, Business & Professions Code section 6068(i) [re duty of an attorney to cooperate and
participate in any disciplinary investigation or proceeding].
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(e)

Rule 2-400 [8.4.1] Prohibited Discrimination, Harassment, and Retaliation
(Adopted by the Commission on February 19 - 20, 2016)

In representing a client, or in terminating or refusing to accept the representation of any
client, a lawyer shall not unlawfully harass or unlawfully discriminate against persons on
the basis of any protected characteristic or for the purpose of retaliation.

In relation to a law firm’s operations, a lawyer shall not, on the basis of any protected
characteristic or for the purpose of retaliation, unlawfully:

(1) discriminate or knowingly permit unlawful discrimination;

(2) harass or knowingly permit the unlawful harassment of an employee, an
applicant, an unpaid intern or volunteer, or a person providing services pursuant
to a contract; or

(3) refuse to hire or employ a person, or refuse to select a person for a training
program leading to employment, or bar or discharge a person from employment
or from a training program leading to employment, or discriminate against a
person in compensation or in terms, conditions, or privileges of employment.

For purposes of this rule:

(1) “protected characteristic’ means race, religious creed, color, national origin,
ancestry, physical disability, mental disability, medical condition, genetic
information, marital status, sex, gender, gender identity, gender expression,
sexual orientation, age, military and veteran status, or other category of
discrimination prohibited by applicable law, whether the category is actual or
perceived;

(2) ‘knowingly permit” means to fail to advocate corrective action where the lawyer
knows of a discriminatory policy or practice that results in the unlawful
discrimination or harassment prohibited by paragraph (b);

(3) “‘unlawfully” and “unlawful” shall be determined by reference to applicable state
and federal statutes and decisions making unlawful discrimination or harassment
in employment and in offering goods and services to the public; and

(4) “retaliation” means to take adverse action because a person has (i) opposed, or
(i) pursued, participated in, or assisted any action alleging, any conduct
prohibited by this Rule.

A lawyer who is the subject of a State Bar investigation or State Bar Court proceeding
alleging a violation of this Rule shall promptly notify the State Bar of any criminal, civil, or
administrative action premised, whether in whole or part, on the same conduct that is the
subject of the State Bar investigation or State Bar Court proceeding.

Upon issuing a notice of a disciplinary charge under this Rule:

(1) If the notice is of a disciplinary charge under paragraph (a) of this Rule, the State
Bar shall provide a copy of the notice to the California Department of Fair
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Employment and Housing and the United States Department of Justice,
Coordination and Review Section.

(2) If the notice is of a disciplinary charge under paragraph (b) of this Rule, the State
Bar shall provide a copy of the notice to the California Department of Fair
Employment and Housing and the United States Equal Employment Opportunity
Commission.

) This Rule shall not prevent a lawyer from representing a client alleged to have engaged
in unlawful discrimination, harassment, or retaliation.

Comment

[ Conduct that violates this Rule undermines confidence in the legal profession and our
legal system and is contrary to the fundamental principle that all people are created equal. A
lawyer may not engage in such conduct through the acts of another. See Rule 8.4(a). In relation
to a law firm’s operations, this Rule imposes on all law firm lawyers the responsibility to
advocate corrective action to address known harassing or discriminatory conduct by the firm or
any of its other lawyers or non-lawyer personnel. Law firm management and supervisorial
lawyers retain their separate responsibility under Rules 5.1 and 5.3. Neither this Rule nor Rule
5.1 or 5.3 imposes on the alleged victim of any conduct prohibited by this Rule any responsibility
to advocate corrective action.

[2] The conduct prohibited by paragraph (a) includes the conduct of a lawyer in a
proceeding before a judicial officer. (See Canon 3B(6) of the Code of Judicial Ethics providing,
in part, that: “A judge shall require lawyers in proceedings before the judge to refrain from
manifesting, by words or conduct, bias or prejudice based upon race, sex, gender, religion,
national origin, ethnicity, disability, age, sexual orientation, marital status, socioeconomic status,
or political affiliation against parties, witnesses, counsel, or others.”) A lawyer does not violate
paragraph (a) by referring to any particular status or group when the reference is relevant to
factual or legal issues or arguments in the representation. This Rule does not apply to conduct
protected by the First Amendment to the United States Constitution or by Article I, § 2 of the
California Constitution. While both the parties and the court retain discretion to refer such
conduct to the State Bar, a court’s finding that preemptory challenges were exercised on a
discriminatory basis does not alone establish a violation of paragraph (a).

[3] What constitutes a failure to advocate corrective action under paragraph (c)(2) will
depend on the nature and seriousness of the discriminatory policy or practice, the extent to
which the lawyer knows of unlawful discrimination or harassment resulting from that policy or
practice, and the nature of the lawyer’s relationship to the lawyer or law firm implementing that
policy or practice. For example, a law firm non-management and non-supervisorial lawyer who
becomes aware that the law firm is engaging in a discriminatory hiring practice may advocate
corrective action by bringing that discriminatory practice to the attention of a law firm
management lawyer who would have responsibility under Rule 5.1 or 5.3 to take reasonable
remedial action upon becoming aware of a violation of this Rule.

[4] Paragraph (d) ensures that the State Bar and the State Bar Court will be provided with
information regarding related proceedings that may be relevant in determining whether a State
Bar investigation or a State Bar Court proceeding relating to a violation of this Rule should be
abated.
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[5] Paragraph (e) recognizes the public policy served by enforcement of laws and
regulations prohibiting unlawful discrimination, by ensuring that the state and federal agencies
with primary responsibility for coordinating the enforcement of those laws and regulations is
provided with notice of any allegation of unlawful discrimination, harassment, or retaliation by a
lawyer that the State Bar finds has sufficient merit to warrant issuance of a notice of a
disciplinary charge.

[6] This Rule permits the imposition of discipline for conduct that would not necessarily

result in the award of a remedy in a civil or administrative proceeding if such proceeding were
filed.
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PROPOSED RULES OF PROFESSIONAL CONDUCT 7.1,7.2,7.3,74 & 7.5
(Current Rule 1-400)
Advertising and Solicitation

EXECUTIVE SUMMARY

The Commission for the Revision of the Rules of Professional Conduct (“Commission”) has
evaluated current rule 1-400 (Advertising and Solicitation) in accordance with the Commission
Charter, with a focus on the function of the rule as a disciplinary standard, and with the
understanding that the rule comments should be included only when necessary to explain a rule
and not for providing aspirational guidance. In addition, the Commission considered the national
standard of the ABA counterparts to rule 1-400, which comprise a series of rules that are
intended to regulate the commercial speech of lawyers: Model Rules 7.1 (Communication
Concerning A Lawyer’'s Services), 7.2 (Advertising), 7.3 (Solicitation of Clients), 7.4
(Communication of Fields of Practice and Specialization), and 7.5 (Firm Names and
Letterheads).

The result of the Commission’s evaluation is a three-fold recommendation that the State Bar
adopt, and the Supreme Court approve:

(1) The Model Rules’ framework of having separate rules that regulate different aspects
of lawyers’ commercial speech:

Proposed Rule 7.1 sets out the general prohibition against a lawyer making false and
misleading communications concerning the availability of legal services.

Proposed Rule 7.2 will specifically address advertising, a subset of communication.

Proposed Rule 7.3 will regulate marketing of legal services through direct contact
with a potential client either by real-time communication such as delivered in-person
or by telephone, or by directly targeting a person known to be in need of specific
legal services.

Proposed Rule 7.4 will regulate the communication of a lawyer's fields of practice
and claims to specialization.

Proposed Rule 7.5 will regulate the use of firm names and trade names.

(2) The retention of the Board’s authority to adopt advertising standards provided for in
current rule 1-400(E). Amendments to the Board’s standards, including the repeal of
a standard, require only Board action; however, many of the Commission’s changes
to the advertising rules themselves are integral to what is being recommended for
the Board adopted standards. Although the Commission is recommending the
repeal of all of the existing standards, many of the concepts addressed in the
standards are retained and relocated to either the black letter or the comments of the
proposed rules.

(3) The elimination of the requirement that a lawyer retain for two years a copy of any
advertisement or other communication regarding legal services.

The five proposed rules were adopted by the Commission during its March 31-April 1, 2016
meeting for submission to the Board of Trustees for public comment authorization. A final
recommended rule will follow the public comment process.
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1. Recommendation of the ABA Model Rule Advertising & Solicitation Framework.

The partitioning of current rule 1-400 into several rules corresponding to Model Rule
counterparts is recommended because advertising of legal services and the solicitation of
potential clients is an area of lawyer regulation where greater national uniformity would be
helpful to the public, practicing lawyers, and the courts. The current widespread use of the
Internet by lawyers and law firms to market their services and the trend in most jurisdictions,
including California, toward permitting some form of multijurisdictional practice, warrants
such national uniformity. In addition, a degree of uniformity should follow from the fact that
all jurisdictions are bound by the constitutional commercial speech doctrine when seeking to
regulate lawyer advertising and solicitation.

2. Recommendation to repeal or relocate the current Standards into the black letter or
comments of the relevant proposed rule but to retain current rule 1-400(E), which
authorizes the Board to promulgate Standards. The standards are not necessary to regulate
inherently false and deceptive advertising. The Commission reviewed each of the standards and
determined that most fell into that category. Further, as presently framed, the presumptions
force lawyers to prove a negative. They thus create a lack of predictability with respect to how a
particular bar regulator might view a given advertisement. The standards also create a risk of
inconsistent enforcement and an unchecked opportunity to improperly regulate "taste" and
"professionalism" in the name of "misleading" advertisements. In the absence of deception or
illegal activities, regulations concerning the content of advertisements are constitutionally
permitted only if they are narrowly drawn to advance a substantial governmental interest.
Central Hudson Gas & Elec. v. Pub. Serv. Comm’'n, 447 U.S. 557 (1980); Alexander v. Cabhill,
598 F.3d 79 (2d Cir. 2010) (state's ban on "advertising techniques" that are no more than
potentially misleading are unconstitutionally broad).

Nevertheless, although the Commission’s review led it to conclude that none of the current
standards should be retained as standards, it determined that proposed rule 7.1 should carry
forward current rule 1-400(E), the standard enabling provision, in the event future developments
in communications or law practice might warrant the promulgation of standard to regulate lawyer
conduct.

3. Recommendation to eliminate the record-keeping requirement. Following the lead of
most jurisdictions in the country and the ABA itself, the Commission recommends eliminating
the two-year record-keeping requirement in current rule 1-400(F). The ABA Ethics 2000
Commission explained the rationale:

“The requirement that a lawyer retain copies of all advertisements for two years
has become increasingly burdensome, and such records are seldom used for
disciplinary purposes. Thus the Commission, with the concurrence of the ABA
Commission on Responsibility in Client Development, is recommending
elimination of the requirement that records of advertising be retained for two
years.” (See ABA Reporter’s Explanation of Changes, Rule 7.2(b).)

The Commission also notes that because a “web page” is an electronic communication, (see
State Bar Formal Ethics Op. 2001-155), it would be extraordinarily burdensome to require a
lawyer to retain copies of each web page given how often the information on web pages are
changed, and how often web pages are deleted. Nevertheless, the Commission also notes that
even with the deletion of the requirement in rule 1-400(F), a one-year retention requirement
would remain in Business and Professions Code section 6159.1. To address this discrepancy,
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the rule submission to the Supreme Court should include a note to this effect and recommend
that, with the Supreme Court’s approval, the State Bar approach the legislature with a
recommendation to delete that requirement.

A description of each of the proposed rules follows.

Rules 7.1 (Communication Concerning A Lawyer’s Services)

As noted, proposed Rule 7.1 sets out the general prohibition against a lawyer making false and
misleading communications concerning a lawyer’s availability for legal services.

Paragraph (a) carries forward the basic concept in current rule 1-400(D) by prohibiting false or
misleading communications and providing an explanation of when a communication is false or
misleading. (Compare rule 1-400(D)(1) — (4).)

Paragraph (b) carries forward the enabling provision in current rule 1-400(E) authorizing the
Board to formulate and adopt advertising standards. (See discussion at recommendation 2,
above.) The current rule provides that the Board “shall” adopt standards but given the
comprehensive revisions recommended for the advertising rules, the Commission is
recommending that the enabling provision be revised to be a permissive as opposed to
mandatory provision (e.g., that the Board “may” formulate and adopt standards).

Comments. There are six comments. Comment [1] explains the breadth of the concept of
lawyer “communication” about a lawyer’s services and is consistent with the similar concept in
current rule 1-400(A). Comment [2] carries forward the concept found in current rule 1-400(E),
Standard No. 1, which explains that guarantees and warrantees are false or misleading under
the Rule. Comment [3] provides specific examples of how certain communications are
misleading although true, thus providing insight into how the rule should be applied. Comment
[4] provides similar guidance by focusing lawyers on the concept of reasonable, as opposed to
unjustified, client expectations in evaluating whether a communication violates the rule.
Comment [5] carries forward the concept in current Standard No. 15 regarding communications
that promote a lawyer’s or firm’s facility with a foreign language. A lawyer's communication of a
foreign language ability is helpful information to a consumer in choosing a lawyer, but it can also
mislead a potential client who has expectations that a lawyer, as opposed to a non-lawyer,
possesses the foreign language ability. Comment [6] provides cross-references to other law,
including Bus. & Prof. §§ 6157 to 6159.2 and 17000 et seq., that regulate lawyer commercial
speech. As can be seen, all of the comments provide interpretative guidance or clarify how
the rule should be applied.

Rule 7.2 (Advertising)

As noted, proposed Rule 7.2 will specifically address advertising, a subset of communication.

Paragraph (a), derived from MR 7.2(a) as modified, permits lawyers to advertise to the general
public their services through any written, recorded or electronic media, provided the
advertisement does not violate proposed Rule 7.1 (prohibition on false or misleading
communications) or 7.3 (prohibition on in-person, live telephone or real-time electronic
communications). The addition to MR 7.2(a) language of the terms “any” and “means of’ are
intended to signal that the different modes of communication listed (written, recorded and
electronic) are expansive and not limited to currently existing technologies.
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Paragraph (b) prohibits a lawyer from paying a person for recommending the lawyer’s services
except in the enumerated circumstances set forth in subparagraphs (b)(1) through (b)(5).
Subparagraph (b)(1) carries forward current rule 1-320’s Discussion paragraph, which does not
“preclude compensation to the communications media in exchange for advertising the member's
or law firm's availability for professional employment.” The term “reasonable” was added to
modify “costs” to ensure such advertising costs do not amount to impermissible fee sharing with
a nonlawyer. Subparagraph (b)(2) clarifies that payment of “usual charges” to a qualified lawyer
referral service is not the impermissible sharing of fees with a nonlawyer. Subparagraph (b)(3)
carries forward the exception in current rule 2-200(B). Subparagraph (b)(4) has no counterpart in
the California Rules. However, permitting reciprocal referral arrangements recognizes a common
mechanism by which clients are paired with lawyers or nonlawyer professionals. Because these
arrangements are permitted only so long as they are not exclusive and the client is made aware
of them, public protection is preserved. Subparagraph (b)(5) carries forward the substance of the
second sentence of current rules 2-200(B) and 3-120(B), which permit such gifts to lawyers and
nonlawyers, respectively.

Paragraph (c), derived from Model Rule 7.2(c), as modified, requires the name and address of
at least one lawyer responsible for the advertisement’s content. It carries forward the concept in
current Standard No. 12.

Comments. There are four comments that provide interpretative guidance or clarify how the
rule should be applied. Comment [1] provides interpretive guidance on the kinds of information
that would generally not be false or misleading by providing a non-exhaustive list of permissible
information. The comment’s last sentence carries forward the substance of rule 1-400, Standard
No. 16 regarding misleading fee information. Comment [2] clarifies that neither Rule 7.2 nor 7.3
[Solicitation of Clients] prohibits court-approved class action notices, a common form of
communication with respect to the provision of legal services. Comment [3] provides interpretive
guidance by clarifying that a lawyer may not only compensate media outlets that publish or air
the lawyer's advertisements, but also may retain and compensate employees or outside
contractors to assist in the marketing the lawyer’s services, subject to proposed Rule 5.3
(Responsibilities Regarding Nonlawyer Assistants). Comment [4] clarifies how the rule should be
applied to reciprocal referral arrangements, as permitted under subparagraph (b)(4), specifically
focusing on the concept that such arrangements must not compromise a lawyer’s independent
professional judgment.

Rule 7.3 (Solicitation of Clients)

As noted, proposed Rule 7.3 will regulate marketing of legal services through direct contact with
a potential client either by real-time communication such as delivered in-person or by telephone,
or by directly targeting a person known to be in need of specific legal services through other
means, e.g., letter, email, text, etc. It carries forward concepts that are found in current rule
1-400(B), (C), (D)(5) and Standard Nos. 3, 4 and 5.

Paragraph (a), derived from MR 7.3(a), carries forward the concept of current rule 1-400(C),
which contains the basic prohibition against what is traditionally understood to constitute
improper “solicitation” of legal business by a lawyer engaging in real-time communication with
potential clients. The concern is the ability of lawyers to employ their “skills in the persuasive
arts” to overreach and convince a person in need of legal services to retain the lawyer without
the person having had time to reflect on this important decision. The provision thus eliminates
the opportunity for a lawyer to engage in real-time (i.e., contemporaneous and interactive)
communication with a potential client. The term “real-time electronic contact’” has been added
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from Model Rule 7.3 because the same concerns regarding in-person or live telephone
communications applies to real-time electronic contact such as communications in a chat room
or by instant messaging. The two exceptions to such solicitations are included because there is
significantly less concern of overreaching when the solicitation target is another lawyer or has
an existing relationship with the soliciting lawyer.

Paragraph (b), derived from MR 7.3(b), is a codification of Shapero v. Kentucky Bar Ass’n
(1988) 486 U.S. 466, in which the Supreme Court held that a state could not absolutely prohibit
direct targeted mailings. The provision, however, recognizes that there are instances in which
even any kind of communication with a client, including those permitted under Rule 7.2, are
prohibited. Such circumstances include when the person being solicited has made known to the
lawyer a desire not to be contacted or when the solicitation by the lawyer “is transmitted in any
manner which involves intrusion, coercion, duress or harassment.” The latter situation largely
carries forward the prohibition in current rule 1-400(D)(5). The Commission, however,
determined that additional language in the latter provision, i.e., “compulsion,” “intimidation,”
“threats” and “vexatious conduct,” are subsumed in the four recommended terms: “intrusion,
coercion, duress and harassment.”

Paragraph (c), derived from MR 7.3(c), largely carries forward current rule 1-400, Standard No.
5, and requires that every written, recorded or electronic communication from a lawyer seeking
professional employment from a person known to be in need of legal services in a particular
matter, i.e., direct targeted communications, must include the words “Advertising Material” or
words of similar import. The provision is intended to avoid members of the public being misled
into believing that a lawyer’s solicitation is an official document that requires their response.

Paragraph (d), derived from MR 7.3(d), would permit a lawyer to participate in a pre-paid or
group legal service plan even if the plan engages in real-time solicitation to recruit members.
Such plans hold promise for improving access to justice. Further, unlike a lawyer’s solicitation of
a potential client for a particular matter where there exists a substantial concern for
overreaching by the lawyer, there is little if any concern if the plan itself engages in in-person,
live telephone or real-time electronic contact to solicit members in the organization.

Paragraph (e), derived in part from MR 7.3, cmt. [1], has been added to the black letter to
clarify that a solicitation covered by this Rule: (i) can be oral, (paragraph (a)) or written
(paragraph (b)); and (ii) is a communication initiated by or on behalf of the lawyer. The first point
is important because the traditional concept of a “solicitation” is of a “live” oral communication
in-person or by phone. The second point is an important reminder that a lawyer cannot avoid
the application of the rule by acting through a surrogate, e.g., runner or capper.

Comments. There are four comments that provide interpretative guidance or clarify how the
rule should be applied. Comment [1] clarifies that a communication to the general public or
in response to an inquiry is not a solicitation. Comment [2] provides an important clarification
that a lawyer acting pro bono on behalf of a bona fide public or charitable legal services
organization is not precluded under paragraph (a) from real-time solicitation of a potential
plaintiff with standing to challenge an unfair law, e.g., school desegregation laws. This
clarification can contribute to access to justice by alerting lawyers that real-time solicitations
under conditions present in the cited Supreme Court opinion, In re Primus, are not prohibited.
Comment [3] clarifies the application of paragraph (d). Comment [4] clarifies that regardless of
whether the lawyer is providing services under the auspices of a permitted legal services plan,
the lawyer must comply with the cited rules.
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Savings Clause. In addition to the foregoing recommended adoptions, the Commission
recommends the deletion of the savings clause in current rule 1-400(C) (“unless the solicitation
is protected from abridgment by the Constitution of the United States or by the Constitution of
the State of California.”) The clause was added to the original California advertising rule in 1978
following the Supreme Court’s decision in Bates v. State Bar of Arizona, when it was uncertain
the extent to which limitations placed on lawyer commercial speech could survive Constitutional
challenge. The clause’s continued vitality is questionable at best. Through its decisions in the
decades since Bates, the Supreme Court has repeatedly held that a state’s regulation of a
lawyer’s initiation of in-person or telephonic contact with a member of the public does not violate
the First Amendment. The Commission concluded that the clause is no longer necessary.

Current Rule 1-400(B)(2)(b). The Commission also recommends the deletion of current rule
1-400(B)(2)(b), which includes in that rule’s definition of “solicitation” a communication delivered
in person or by telephone that is “(b) directed by any means to a person known to the sender to
be represented by counsel in a matter which is a subject of the communication.” In
recommending its deletion, the Commission reasoned that although the conduct described in 1-
400(B)(2)(b) might give rise to a civil remedy for tortious interference with a contractual
relationship, the provision does not belong in a disciplinary rule. Moreover, there are potential
First Amendment issues with retaining this prohibition.

Rule 7.4 (Communication of Fields of Practice and Specialization)

As noted, proposed Rule 7.4 will regulate the communication of a lawyer's fields of practice and
claims to specialization. It carries forward concepts that are found in current rule 1-400(D)(6).

Paragraph (a), derived from MR 7.4(d), as modified, states the general prohibition against a
lawyer claiming to be a “certified specialist” unless the lawyer has been so certified by the Board
of Legal Specialization or any accrediting entity designated by the Board. Placing this provision
first is a departure from the Model Rule paragraph order. However, in conformance with the
general style format for disciplinary rules, the Commission concluded that this prohibitory
provision should come first, followed by paragraph (b), which identifies statements a lawyer is
permitted to make regarding limitations on the lawyer’s practice.

Paragraph (b), derived from MR 7.4(a), permits a lawyer to communicate that the lawyer does
or does not practice in particular fields of law. A sentence has been added that provides a
lawyer may engage in a common practice among lawyers who market their availability by
communicating that the lawyer’s practice specializes in, is limited to, or is concentrated in a
particular field of law.

Comments. The Commission does not believe any comments are necessary to clarify the black
letter of the proposed rule.

Recommended rejections of Model Rule provisions. The Commission does not recommend
adoption of MR 7.4(b) or (c), both of which are statements regarding practice limitations or
specializations that have been traditionally recognized (patent law in MR 7.4(b) and admiralty
law in MR 7.4(c)), but which come within the more general permissive language of proposed
paragraph (b).
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Rule 7.5 (Firm Names and Trade Names)

As noted, proposed Rule 7.5 will regulate the use of firm names and trade names. It carries
forward concepts in current rule 1-400(A), which identifies the kinds of communications the rule
is intended to regulate, and Standard Nos. 6 through 9.

Paragraph (a) sets forth the general prohibition by clarifying that any use of a firm name, trade
name or other professional designation is a “communication” within the meaning of proposed
Rule 7.1(a) and, therefore must not be false or misleading. The Commission, however,
recommends departing from both current rule 1-400 and MR 7.5 by eliminating the term
“letterhead,” which is merely a subset of “professional designation” and has largely been
supplanted by email signature blocks. (See also discussion re the single comment to this Rule.

Paragraph (b), derived from the second sentence of MR 7.5(a), as modified to be prohibitory
rather than permissive, carries forward the concept in Standard No. 6 regarding communications
that state or imply a relationship between a lawyer and a government agency.’

Paragraph (c), derived from MR 7.5(d), as modified to be prohibitory rather than permissive,
carries forward the concepts in Standard Nos. 7 and 8 that prohibit communications that state or
imply a relationship between a lawyer and a law firm or other organization unless such a
relationship exists.?

Comment. There is a single comment that provides an explanation of the scope of the term,
“other professional designation,” which includes not only letterheads but also more recent law
marketing innovations such as logos, URLs and signature blocks.

Global Non-substantive Changes. Finally, non-substantive aspects of the proposed rules
include rule numbering to track the Commission’s general proposal to use the Model Rule
numbering system and the substitution of the term “lawyer” for “member.”

' Standard No. 6 provides the following is a presumed violation of rule 1-400:

(6) A “communication” in the form of a firm name, trade name, fictitious name, or other
professional designation which states or implies a relationship between any member in
private practice and a government agency or instrumentality or a public or non-profit
legal services organization.

Standard Nos. 7 and 8 provide the following are presumed violations of rule 1-400:

(7) A “communication” in the form of a firm name, trade name, fictitious name, or other
professional designation which states or implies that a member has a relationship to any
other lawyer or law firm as a partner or associate, or officer or shareholder pursuant to
Business and Professions Code sections 6160-6172 unless such relationship in fact
exists.

(8) A “communication” which states or implies that a member or law firm is “of counsel”
to another lawyer or a law firm unless the former has a relationship with the latter (other
than as a partner or associate, or officer or shareholder pursuant to Business and
Professions Code sections 6160-6172) which is close, personal, continuous, and
regular.
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Rule 7.1 Communications Concerning A Lawyer’s Services
(Adopted by the Commission on March 31, 2016)

(a) A lawyer shall not make a false or misleading communication about the lawyer or the
lawyer’'s services. A communication is false or misleading if it contains an untrue
statement, or a material misrepresentation of fact or law, or omits a fact necessary to
make the communication considered as a whole not materially misleading.

(b) The Board of Trustees of the State Bar may formulate and adopt standards as to
communications that will be presumed to violate Rule 7.1, 7.2, 7.3, 7.4 or 7.5. The
standards shall only be used as presumptions affecting the burden of proof in
disciplinary proceedings involving alleged violations of these Rules. “Presumption
affecting the burden of proof” means that presumption defined in Evidence Code
sections 605 and 606. Such standards formulated and adopted by the Board, as from
time to time amended, shall be effective and binding on all lawyers.

Comment

[ This Rule governs all communications of any type whatsoever about the lawyer or the
lawyer’s services, including advertising permitted by Rule 7.2. A communication includes any
message or offer made by or on behalf of a lawyer concerning the availability for professional
employment of a lawyer or a lawyer’s law firm directed to any person.

[2] A communication that contains an express guarantee or warranty of the result of a
particular representation is a false or misleading communication under this Rule. See also,
Business and Professions Code § 6157.2(a).

[3] This Rule prohibits truthful statements that are misleading. A truthful statement is
misleading if it omits a fact necessary to make the lawyer's communication considered as a
whole not materially misleading. A truthful statement is also misleading if it is presented in a
manner that creates a substantial likelihood that it will lead a reasonable person to formulate a
specific conclusion about the lawyer or the lawyer’s services for which there is no reasonable
factual foundation. Any communication that states or implies “no fee without recovery” is also
misleading unless the communication also expressly discloses whether or not the client will be
liable for costs.

[4] A communication that truthfully reports a lawyer’s achievements on behalf of clients or
former clients, or a testimonial about or endorsement of the lawyer, may be misleading if
presented so as to lead a reasonable person to form an unjustified expectation that the same
results could be obtained for other clients in similar matters without reference to the specific
factual and legal circumstances of each client’s case. Similarly, an unsubstantiated comparison
of the lawyer’s services or fees with the services or fees of other lawyers may be misleading if
presented with such specificity as would lead a reasonable person to conclude that the
comparison can be substantiated. An appropriate disclaimer or qualifying language often
avoids creating unjustified expectations.

[5] This Rule prohibits a lawyer from making a communication that states or implies that the
lawyer is able to provide legal services in a language other than English unless the lawyer can
actually provide legal services in that language or the communication also states in the
language of the communication the employment title of the person who speaks such language.
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[6] Rules 7.1 through 7.5 are not the sole basis for regulating communications concerning a
lawyer’s services. See, e.g., Business and Professions Code §§ 6150 — 6159.2 and 17000 et.
seq. Other state or federal laws may also apply.

Rule 7.2 Advertising
(Adopted by the Commission on March 31, 2016)

(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services through
any written, recorded or electronic means of communication, including public media.

(b) A lawyer shall not compensate, promise or give anything of value to a person or entity for
the purpose of recommending or securing the services of the lawyer or the lawyer's law
firm, except that a lawyer may:

(1) pay the reasonable costs of advertisements or communications permitted by this
Rule;

(2) pay the usual charges of a legal services plan or a qualified lawyer referral service.
A qualified lawyer referral service is a lawyer referral service established,
sponsored and operated in accordance with the State Bar of California's Minimum
Standards for a Lawyer Referral Service in California;

(3) pay for a law practice in accordance with Rule 1.17;

(4) refer clients to another lawyer or a nonlawyer professional pursuant to an
arrangement not otherwise prohibited under these Rules or the State Bar Act that
provides for the other person to refer clients or customers to the lawyer, if

(i)  the reciprocal referral arrangement is not exclusive, and
(i)  the client is informed of the existence and nature of the arrangement;

(5) offer or give a gift or gratuity to a person or entity having made a
recommendation resulting in the employment of the lawyer or the lawyer's law
firm, provided that the gift or gratuity was not offered or given in consideration of
any promise, agreement, or understanding that such a gift or gratuity would be
forthcoming or that referrals would be made or encouraged in the future.

(c) Any communication made pursuant to this Rule shall include the name and address of at
least one lawyer or law firm responsible for its content.

Comment

1 This Rule permits public dissemination of accurate information concerning a lawyer and
the lawyer's services, including for example, the lawyer's name or firm name, the lawyer's
contact information; the kinds of services the lawyer will undertake; the basis on which the
lawyer's fees are determined, including prices for specific services and payment and credit
arrangements; a lawyer's foreign language ability; names of references and, with their consent,
names of clients regularly represented; and other information that might invite the attention of
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those seeking legal assistance. This Rule, however, prohibits the dissemination of false or
misleading information, for example, an advertisement that sets forth a specific fee or range of
fees for a particular service where, in fact, the lawyer charges or intends to charge a greater fee
than that stated in the advertisement.

[2] Neither this Rule nor Rule 7.3 prohibits communications authorized by law, such as
court-approved class action notices.

Paying Others to Recommend a Lawyer

[3] Paragraph (b)(1) permits a lawyer to compensate employees, agents and vendors who
are engaged to provide marketing or client-development services, such as publicists, public-
relations personnel, business-development staff and website designers. See Rule 5.3 for the
duties of lawyers and law firms with respect to supervising the conduct of nonlawyers who prepare
marketing materials and provide client development services.

[4] Paragraph (b)(4) permits a lawyer to make referrals to another lawyer or nonlawyer
professional, in return for the undertaking of that person to refer clients or customers to the lawyer.
Such reciprocal referral arrangements must not interfere with the lawyer's professional judgment
as to making referrals or as to providing substantive legal services. See Rule[s 2.1 and] 5.4(c).
Conflicts of interest created by arrangements made pursuant to paragraph (b)(4) are governed by
Rule 1.7. A division of fees between or among lawyers not in the same law firm is governed by
Rule 1.5.1.

Rule 7.3 Solicitation of Clients
(Adopted by the Commission on March 31, 2016)

(a) A lawyer shall not by in-person, live telephone or real-time electronic contact solicit
professional employment when a significant motive for doing so is the lawyer's pecuniary
gain, unless the person contacted:

WD) is a lawyer; or
(2) has a family, close personal, or prior professional relationship with the lawyer.

(b) A lawyer shall not solicit professional employment by written, recorded or electronic
communication or by in-person, telephone or real-time electronic contact even when not

otherwise prohibited by paragraph (a), if:

(1) the person being solicited has made known to the lawyer a desire not to be
solicited by the lawyer; or

(2) the solicitation is transmitted in any manner which involves intrusion, coercion,
duress or harassment.

(c) Every written, recorded or electronic communication from a lawyer soliciting professional
employment from any person known to be in need of legal services in a particular matter
shall include the word “Advertisement” or words of similar import on the outside envelope,
if any, and at the beginning and ending of any recorded or electronic communication,
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unless the recipient of the communication is a person specified in paragraphs (a)(1) or
(a)(2), or unless it is apparent from the context that the communication is an
advertisement.

(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate with a prepaid
or group legal service plan operated by an organization not owned or directed by the
lawyer that uses in-person, live telephone or real-time electronic contact to solicit
memberships or subscriptions for the plan from persons who are not known to need legal
services in a particular matter covered by the plan.

(e) As used in this Rule, the terms “solicitation” and “solicit” refer to an oral or written targeted
communication initiated by or on behalf of the lawyer that is directed to a specific person
and that offers to provide, or can reasonably be understood as offering to provide, legal
services.

Comment

[1 A lawyer's communication does not constitute a solicitation if it is directed to the general
public, such as through a billboard, an Internet banner advertisement, a website or a television
commercial, or if it is in response to a request for information or is automatically generated in
response to Internet searches.

[2] Paragraph (a) does not apply to situations in which the lawyer is motivated by
considerations other than the lawyer’s pecuniary gain. Therefore, paragraph (a) does not prohibit
a lawyer from participating in constitutionally protected activities of bona fide public or charitable
legal-service organizations, or bona fide political, social, civic, fraternal, employee or trade
organizations whose purposes include providing or recommending legal services to its members
or beneficiaries. See, e.g., In re Primus (1978) 436 U.S. 412.

[3] This Rule does not prohibit a lawyer from contacting representatives of organizations or
groups that may be interested in establishing a bona fide group or prepaid legal plan for their
members, insureds, beneficiaries or other third parties for the purpose of informing such entities of
the availability of and details concerning the plan or arrangement which the lawyer or lawyer's firm
is willing to offer.

[4] Lawyers who participate in a legal service plan as permitted under paragraph (d) must
comply with Rules 7.1, 7.2 and 7.3(b). See also Rules 5.4 and 8.4(a).

Rule 7.4 Communication of Fields of Practice and Specialization
(Adopted by the Commission on April 1, 2016)

(a) A lawyer shall not state that the lawyer is a certified specialist in a particular field of law,
unless:

(1) the lawyer is currently certified as a specialist by the Board of Legal
Specialization, or any other entity accredited by the State Bar to designate
specialists pursuant to standards adopted by the Board of Trustees; and

(2) the name of the certifying organization is clearly identified in the communication.
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(b) Notwithstanding paragraph (a), a lawyer may communicate the fact that the lawyer does
or does not practice in particular fields of law. A lawyer may also communicate that his
or her practice specializes in, is limited to, or is concentrated in a particular field of law,
subject to the requirements of Rule 7.1.

Rule 7.5 Firm Names and Trade Names
(Adopted by the Commission on April 1, 2016)

(a) A lawyer shall not use a firm name, trade name or other professional designation that
violates Rule 7.1.

(b) A lawyer in private practice shall not use a firm name, trade name or other professional
designation that states or implies a relationship with a government agency or with a
public or charitable legal services organization, or otherwise violates Rule 7.1.

(c) A lawyer shall not state or imply that the lawyer practices in or has a professional
relationship with a law firm or other organization unless that is the fact.

Comment

The term “other professional designation” includes, but is not limited to, logos, letterheads,
URLs, and signature blocks.
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