
 

Rule 3.7 [5-210] Lawyer as Witness 
(Commission’s Proposed Rule Adopted on May 6 – 7, 2016 – Clean Version) 

(a) A lawyer shall not act as an advocate in a trial in which the lawyer is likely to be a 
witness unless: 

(1) the lawyer’s testimony relates to an uncontested issue or matter; 

(2) the lawyer’s testimony relates to the nature and value of legal services 
rendered in the case; or 

(3) the lawyer has obtained informed written consent* from  the client. If the 
lawyer represents the People or a governmental entity, the consent shall be 
obtained from the head of the office or a designee of the head of the office 
by which the lawyer is employed. 

(b) A lawyer may act as advocate in a trial in which another lawyer in the lawyer’s 
firm* is likely to be called as a witness unless precluded from doing so by Rule 1.7 
or Rule 1.9. 

Comment 

[1] This Rule applies to a trial before a jury, judge, administrative law judge or 
arbitrator. This Rule does not apply to other adversarial proceedings. This Rule also does 
not apply in non-adversarial proceedings, as where a lawyer testifies on behalf of a client 
in a hearing before a legislative body. 

[2] A lawyer's obligation to obtain informed written consent* may be satisfied when the 
lawyer makes the required disclosure, and the client gives informed consent,* on the 
record in court before a licensed court reporter or court recorder who prepares a 
transcript or recording of the disclosure and consent.  See definition of “written” in Rule 
1.0.1(n). 

[3] Notwithstanding a client’s informed written consent,* courts retain discretion to 
take action, up to and including disqualification of a lawyer who seeks to both testify and 
serve as an advocate, to protect the trier of fact from being misled or the opposing party 
from being prejudiced. See, e.g., Lyle v. Superior Court (1981) 122 Cal.App.3d 470 [175 
Cal.Rptr. 918]. 
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RRC Response 

X-2016-32i Law Professors (Zitrin) 
(07-25-16) 

Yes A 3.7 Agree that lawyers should be 
allowed to testify on behalf of 
their clients with the clients’ 
informed consent. 

No response. 

       

       

       

       

       

       

       

       

       

 

                                            
1
   A = AGREE with proposed Rule  D = DISAGREE with proposed Rule  M = AGREE ONLY IF MODIFIED  NI = NOT INDICATED 

TOTAL = XX  A =  X 
 D =  X 
 M = X 
 NI = X 
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