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COMMISSION PROVISIONAL REPORT AND RECOMMENDATION:   
RULE 1.2.1 

Commission Drafting Team Information 

Lead Drafter: Carol Langford 
Co-Drafters:  Nanci Clinch, Dean Stout, Dean Zipser 

I. CURRENT CALIFORNIA RULE 

Rule 3-210 Advising the Violation of Law 

A member shall not advise the violation of any law, rule, or ruling of a tribunal unless the 
member believes in good faith that such law, rule, or ruling is invalid.  A member may 
take appropriate steps in good faith to test the validity of any law, rule, or ruling of a 
tribunal. 

Discussion: 

Rule 3-210 is intended to apply not only to the prospective conduct of a client but also to 
the interaction between the member and client and to the specific legal service sought 
by the client from the member. An example of the former is the handling of physical 
evidence of a crime in the possession of the client and offered to the member. (See 
People v. Meredith (1981) 29 Cal.3d 682 [175 Cal.Rptr. 612].) An example of the latter 
is a request that the member negotiate the return of stolen property in exchange for the 
owner's agreement not to report the theft to the police or prosecutorial authorities. (See 
People v. Pic'l (1982) 31 Cal.3d 731 [183 Cal.Rptr. 685].) 

II. FINAL VOTES BY THE COMMISSION AND THE BOARD 

Commission: 

Date of Vote: January 20 & 21, 2017 
Action: Recommend Board Adoption of Proposed Rule 1.2.1 [3-210]  
Vote: 14 (yes) – 0 (no) – 1 (abstain) 

Board: 

Date of Vote: March 10, 2017 
Action: Board Adoption of Proposed Rule 1.3  
Vote: X (yes) – X (no) – X (abstain)  
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III. COMMISSION’S PROPOSED RULE 1.2.1 (CLEAN) 

Rule 1.2.1 Advising or Assisting the Violation of Law 

(a) A lawyer shall not counsel a client to engage, or assist a client in conduct that the 
lawyer knows is criminal, fraudulent, or a violation of any law, rule, or ruling of a 
tribunal. 

(b) Notwithstanding paragraph (a), a lawyer may:  

(1) discuss the legal consequences of any proposed course of conduct with a 
client; and  

(2) counsel or assist a client to make a good faith effort to determine the 
validity, scope, meaning, or application of a law, rule, or ruling of a 
tribunal. 

Comment 

[1]  There is a critical distinction under this Rule between presenting an analysis of 
legal aspects of questionable conduct and recommending the means by which a crime 
or fraud might be committed with impunity. The fact that a client uses a lawyer’s advice 
in a course of action that is criminal or fraudulent does not of itself make a lawyer a 
party to the course of action.   

[2]  Paragraphs (a) and (b) apply whether or not the client’s conduct has already 
begun and is continuing.  In complying with this Rule, a lawyer shall not violate the 
lawyer’s duty under Business and Professions Code § 6068(a) to uphold the 
Constitution and laws of the United States and California or the duty of confidentiality as 
provided in Business and Professions Code § 6068(e)(1) and Rule 1.6. In some cases, 
the lawyer’s response is limited to the lawyer’s right and, where appropriate, duty to 
resign or withdraw in accordance with Rules 1.13 and 1.16.  

[3]  Determining the validity, scope, meaning, or application of a law, rule, or ruling of 
a tribunal in good faith may require a course of action involving disobedience of the law, 
rule, or ruling of a tribunal, or of the meaning placed upon it by governmental 
authorities. Paragraph (b) thus authorizes a lawyer to advise a client on the 
consequences of violating a law, rule, or ruling of a tribunal that the client does not 
contend is unenforceable or unjust in itself, as a means of protesting a law or policy the 
client finds objectionable. For example, a lawyer may properly advise a client about the 
consequences of blocking the entrance to a public building as a means of protesting a 
law or policy the client believes to be unjust or invalid. 

[4]  If a lawyer comes to know or reasonably should know that a client expects 
assistance not permitted by these Rules or other law or if the lawyer intends to act 
contrary to the client’s instructions, the lawyer must advise the client regarding the 
limitations on the lawyer’s conduct. See Rule 1.4(a)(4). 



RRC2 - 1.2.1 [3-210] - Comm Report & Recommendation - YDFT1 (01-28-17)-KEM-ML.docx Page 3 of 14 

[5]  Paragraph (b) permits a lawyer to advise a client regarding the validity, scope, 
and meaning of California laws that might conflict with federal or tribal law, and, despite 
such a conflict, to assist a client in conduct that the lawyer reasonably believes is 
permitted by California statutes, regulations, orders, and other state or local provisions 
implementing those laws. If California law conflicts with federal or tribal law, the lawyer 
should also advise the client regarding related federal or tribal law and policy. 

IV. COMMISSION’S PROPOSED RULE 1.2.1  [3-210] 
(REDLINE TO CURRENT CALIFORNIA RULE 3-210) 

Rule [3-210] 1.2.1 Advising or Assisting the Violation of Law 

(a) A member shall not advise thelawyer shall not counsel a client to engage, or 
assist a client in conduct that the lawyer knows* is criminal, fraudulent, or a 
violation of any law, rule, or ruling of a tribunal unless the member believes in 
good faith that such law, rule,. 

(b) Notwithstanding paragraph (a), a lawyer may:  

(1) discuss the legal consequences of any proposed course of conduct with a 
client; and  

(2) or ruling is invalid. A member may take appropriate steps incounsel or 
assist a client to make a good faith effort to testdetermine the validity of 
any, scope, meaning or application of a law, rule, or ruling of a tribunal. 

Comment Discussion  

Rule 3-210 is intended to apply not only to the prospective conduct of a client but also to 
the interaction between the member and client and to the specific legal service sought 
by the client from the member. An example of the former is the handling of physical 
evidence of a crime in the possession of the client and offered to the member. (See 
People v. Meredith (1981) 29 Cal.3d 682 [175 Cal.Rptr. 612].) An example of the latter 
is a request that the member negotiate the return of stolen property in exchange for the 
owner’s agreement not to report the theft to the police or prosecutorial authorities. (See 
People v. Pic’l (1982) 31 Cal.3d 731 [183 Cal.Rptr. 685].)  

[1]  There is a critical distinction under this Rule between presenting an analysis of 
legal aspects of questionable conduct and recommending the means by which a crime 
or fraud* might be committed with impunity. The fact that a client uses a lawyer’s advice 
in a course of action that is criminal or fraudulent* does not of itself make a lawyer a 
party to the course of action.   

[2]  Paragraphs (a) and (b) apply whether or not the client’s conduct has already 
begun and is continuing.  In complying with this Rule, a lawyer shall not violate the 
lawyer’s duty under Business and Professions Code § 6068(a) to uphold the 
Constitution and laws of the United States and California or the duty of confidentiality as 
provided in Business and Professions Code § 6068(e)(1) and Rule 1.6. In some cases, 
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the lawyer’s response is limited to the lawyer’s right and, where appropriate, duty to 
resign or withdraw in accordance with Rules 1.13 and 1.16.  

[3]  Determining the validity, scope, meaning or application of a law, rule, or ruling of 
a tribunal* in good faith may require a course of action involving disobedience of the 
law, rule, or ruling of a tribunal,* or of the meaning placed upon it by governmental 
authorities.  Paragraph (b) thus authorizes a lawyer to advise a client on the 
consequences of violating a law, rule, or ruling of a tribunal* that the client does not 
contend is unenforceable or unjust in itself, as a means of protesting a law or policy the 
client finds objectionable. For example, a lawyer may properly advise a client about the 
consequences of blocking the entrance to a public building as a means of protesting a 
law or policy the client believes* to be unjust or invalid. 

[4]  If a lawyer comes to know* or reasonably should know* that a client expects 
assistance not permitted by these Rules or other law or if the lawyer intends to act 
contrary to the client’s instructions, the lawyer must advise the client regarding the 
limitations on the lawyer’s conduct. See Rule 1.4(a)(4). 

[5]  Paragraph (b) permits a lawyer to advise a client regarding the validity, scope, 
and meaning of California laws that might conflict with federal or tribal law, and, despite 
such a conflict, to assist a client in conduct that the lawyer reasonably believes* is 
permitted by California statutes, regulations, orders, and other state or local provisions 
implementing those laws. If California law conflicts with federal or tribal law, the lawyer 
should also advise the client regarding related federal or tribal law and policy. 

V. RULE HISTORY 

A. History of California Rule 3-210 

Rule 3-210 originated with the 1928 rules as rule 11.  Former rule 11 stated: “A member 
of the State Bar shall not advise the violation of any law.  This rule shall not apply to 
advice, given in good faith, that a law is invalid.” 

When the rules were revised operative January 1, 1975, rule 11 became new rule 7-101 
(Advising the Violation of Law).  The Special Committee to Study the ABA Code of 
Professional Responsibility recommended that new rule 7-101 retain the identical text 
contained in rule 11.  However, the State Bar ultimately submitted, and the Supreme 
Court approved, an amended rule providing that: “A member of the State Bar shall not 
advise the violation of any law, rule or ruling of a tribunal unless he believes in good 
faith that such law, rule or ruling is invalid.  A member of the State Bar may take 
appropriate steps in good faith to test the validity of any law, rule or ruling of a tribunal.” 

This rule was last amended effective May 27, 1989.  Rule 7-101 was renumbered as 
rule 3-210, and the rule filing stated “no substantive changes to current rule 7-101 are 
proposed.”  The Supreme Court ultimately approved a rule that deleted the phrase “of 
the State Bar” and changed “he” to “the member.”  In addition, the Supreme Court also 
approved the State Bar’s proposed Discussion paragraph providing:  
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Rule 3-210 is intended to apply not only to the prospective conduct of a client but 
also to the interaction between the member and client and to the specific legal 
service sought by the client form the member.  An example of the former is the 
handling of physical evidence of a crime in the possession of the client and offered 
to the member. (See People v. Meredith (1981) 29 Cal.3d 682 [175 Cal.Rptr. 612].) 
An example of the latter is a request that the member negotiate the return of stolen 
property in exchange for the owner’s agreement not to report the theft to the police 
or prosecutorial authorities. (See People v. Pic’l (1982) 31 Cal.3d 731 [183 Cal.Rptr. 
685].) 

 
B. History of ABA Model Rule 1.2 

Although the origin and history of Model Rule 1.2 was not the primary factor in the 
Commission’s consideration of proposed Rule 1.2.1, that information is published in “A 
Legislative History, The Development of the ABA Model Rules of Professional Conduct, 
1982 – 2013,” Art Garwin, Editor, 2013 American Bar Association, at pages 47 - 64 
[insert page number for the specific Model Rule], ISBN: 978-1-62722-385-0. (A copy of 
this excerpt is on file with the State Bar.) 

VI. OCTC / STATE BAR COURT COMMENTS 

 Gregory Dresser, Office of Chief Trial Counsel, 9/27/2016  

(In response to 90-day public comment circulation): 

1. OCTC is concerned that this proposed rule fails to prohibit an attorney from 
attempting to violate the rules.  By excluding attempts to violate the rules or the 
State Bar Act, the proposed rule deviates unnecessarily from the corresponding 
ABA Model Rule and the rule in many jurisdictions.  (See e.g. Model Rule 8.4(a); 
People v. Katz (Colo. 2002) 58 P.3d 1177, 1192 [“The fortuitous discovery and 
frustration of his intended misappropriation of those funds does not lessen the 
seriousness of his actions.”])  California has also disciplined attorneys for 
attempting to violate ethical standards.  (Werner v. State Bar (1944) 24 Cal.2d 
611, 618 [attempted bribe, whether or not there was any intention to carry it out, 
is an act of moral turpitude].  See also In re Conflenti (1981) 29 Cal.3d 120, 124 
[moral turpitude found following conviction for attempt to receive stolen property]; 
In re Lesansky (2001) 25 Cal.4th 11, 17 [moral turpitude found following 
conviction for attempt to commit a lewd or lascivious act on a child].1  Further, 

                                                

1  In In re Lesansky, supra, 25 Cal.4th at 17, the Supreme Court wrote: “Here, petitioner's 
conviction was for an attempt rather than for a completed offense, and it does not appear that 
any child was actually harmed, but neither of these circumstances alters our conclusion that his 
criminal conduct necessarily involves moral turpitude. ‘An attempt to commit a crime consists of 
two elements: a specific intent to commit the crime, and a direct but ineffectual act done toward 
its commission.’ (Pen. Code, § 21a.) The act “must go beyond mere preparation, and it must 
show that the perpetrator is putting his or her plan into action.” (People v. Kipp (1998) 18 Cal.4th 
349, 376 [75 Cal.Rptr.2d 716, 956 P.2d 1169].) Thus, by his commission of an attempt, 
petitioner fully demonstrated a readiness to engage in a serious sexual offense likely to result in 
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exempting attempts to violate a rule or a section of the State Bar Act is contrary 
to the purposes of attorney discipline: to establish minimum standards of conduct 
and to inquire into the fitness of the attorney to continue in that capacity for the 
protection of the courts and profession.  (Bradpiece v. State Bar (1974) 10 Cal.3d 
742, 748.  See also In re Attorney Discipline (1998) 19 Cal.4th 582, 609 [“The 
basic purpose [of disciplinary proceedings] is to protect the public and the 
profession from the objectionable activities of persons unfit to practice law…”].)  
An attorney who attempts to violate a rule or the State Bar Act by taking direct 
action, but does not complete the violation due to some fortuity, still raises 
concerns about his or her fitness to be an attorney.  The Supreme Court should 
not have to wait until the attorney causes harm.  

2. OCTC supports Comments 2, 4, and 5.  

3. The first sentence of Comment 1 is confusing. It does not address when 
attorneys provide information in a manner or under circumstances that suggests 
or implicitly recommends a violation of the law.  (See In the Matter of Fandy 
(Review Dept. 1994) 2 Cal. State Bar Ct. Rptr. 767, 776.)  OCTC suggests that 
the Commission strike the first sentence, but retain the second. 

4. Comment 3 appears to be incomplete.  When an attorney is allowed to challenge 
a court ruling or order by violating the ruling or order, the attorney must first 
openly and unequivocally refuse to comply with the order.  (See In the Matter of 
Gilbert (Utah 2016) _  P.3d _, 2016 WL 3960837, 2016 Utah Lexis 89, pp. 16-17 
[“An attorney must either obey a court order or alert the court that he or she 
intends to not comply with the order.”]; In re Igbanugo (Minn. 2015) 863 N.W.2d 
751, 763 [an attorney violated a court order because the attorney’s failure to 
abide by the court order did not include an open refusal before the court]; In re 
Jones (Wash. 2014) 338 P.3d 842, 853 [rule 3.4(c) of the Washington Rules of 
Professional Conduct is violated when an attorney takes action contrary to a 
court’s order unless the attorney openly and unequivocally informs the court in 
good faith that he will not comply]; In the Matter of Ford (Alaska 2006) 128 P.3d 
178, 181.  See also Maltaman v. State Bar (1987) 43 Cal.3d 924, 951-952 
[“Petitioner urges, however, that most, if not all, of the orders he is accused of 
disobeying were technically invalid, relieving him of the duty to comply.  Such 
technical arguments are waived to the extent the orders became final without 
appropriate challenge.  There can be no plausible belief in the right to ignore 
final, unchallengeable orders one personally considers invalid.”].)  Also, requiring 
an attorney to challenge a court ruling or order openly is consistent with 
proposed rule 3.4(f). 

                                                                                                                                                       

harm to a child. This is sufficient to warrant discipline.”  There is no good reason why an 
attorney’s attempt to violate the rules should not be disciplinable if the attorney commits a direct 
but ineffectual act toward its commission.  
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 Gregory Dresser, Office of Chief Trial Counsel, 1/9/2017  

(In response to 45-day public comment circulation): 

For the 45-day public comment version of the rule, OCTC re-submitted substantially 
the same comments as on the 90-day public comment version of the rule and the 
Commission's responses to OCTC remained the same. See 90-Day and 45-Day 
Public Comment Synopsis Tables, Attachments _____ and _______. 

 State Bar Court: No comments were received from State Bar Court. 

VII. PUBLIC COMMENTS & PUBLIC HEARING TESTIMONY 

Two comments, including the above comment from OCTC, were received. Both agreed 
only if modified. A public comment synopsis table, with the Commission’s responses to 
each comment, is provided at the end of this report. 

VIII. RELATED CALIFORNIA LAW AND ABA MODEL RULE ADOPTIONS 

A. Related California Law 

Business and Professions Code section 6068(a) states it is the duty of an attorney to do 
the following: “To support the Constitution and laws of the United States and of this 
state.” 

As a result, discipline may be imposed for violating any state or federal law. [See, In Re 
Brimberry (Rev. Dept. 1995) 3 Cal. State Bar Ct.Rptr. 390, 397 fn. 9—“Section 6068(a) 
is a conduit for disciplining attorneys who violate laws and are not otherwise 
disciplinable under the State Bar Act.”] The exposure to discipline exists for failing to 
comply with case law, as well as statutory law. [See, Matter of Field (Rev. Dept. 2010) 5 
Cal. State Bar Ct.Rptr. 171, 183-184.] 

Proposed rule 1.2.1, which is patterned on Model Rule 1.2(d), prohibits a lawyer from 
counseling or assisting a client in conduct the lawyer knows is criminal or fraudulent.  
The proposed rule is similar to current rule 3-210, which prohibits a lawyer from advising 
the violation of any law, rule, or ruling of a tribunal.   

Both the Model rule and current rule 3-210 permit the lawyer to test the validity of a law.  
Under the Model Rule, a lawyer may “counsel or assist a client to make a good faith 
effort to determine the validity, scope, meaning or application of the law.”  Current rule 
3-210 states that a lawyer “may take appropriate steps in good faith to test the validity of 
any law, rule, or ruling of a tribunal.”  A significant difference between the Model Rule 
and current rule 3-120 is that the Model Rule expressly permits a lawyer to “discuss the 
legal consequences of any proposed course of conduct with a client.” 

B. ABA Model Rule 1.2(d) Adoptions 

 Arizona Rule 1.2(d) is identical to Model Rule 1.2(d):  
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Rule 1.2. Scope of Representation and Allocation of Authority Between 
Client and Lawyer  

*     *     * 

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct 
that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the 
legal consequences of any proposed course of conduct with a client and may 
counsel or assist a client to make a good faith effort to determine the validity, 
scope, meaning or application of the law.  

 Alaska Rule 1.2(d) is a substantial departure from Model Rule 1.2(d), as it is 
qualified by the addition of new paragraphs (e) and (f): 

Rule 1.2 Scope of Representation and Allocation of Authority Between 
Client and Lawyer 

 *     *     * 

(d) Except as provided in paragraph (f), a lawyer shall not counsel or assist a 
client to engage in conduct that the lawyer knows is criminal or fraudulent, but a 
lawyer may discuss the legal consequences of any proposed course of conduct 
with a client and may counsel or assist a client to make a good faith effort to 
determine the validity, scope, meaning or application of the law. 

(e) When a lawyer knows that a client expects assistance not permitted by the 
rules of professional conduct or other law, the lawyer shall consult with the client 
regarding the relevant limitations on the lawyer’s conduct.2 

(f)3 A lawyer may counsel a client regarding Alaska’s marijuana laws and assist 
the client to engage in conduct that the lawyer reasonably believes is authorized 
by those laws. If Alaska law conflicts with federal law, the lawyer shall also 
advise the client regarding related federal law and policy. 

                                                

2  Note that a similar provision is found in Model Rule 1.4(a)(5), which provides that a lawyer 
shall: 

(5)   consult with the client about any relevant limitation on the lawyer's conduct 
when the lawyer knows that the client expects assistance not permitted by the Rules 
of Professional Conduct or other law. 

Further note that this Commission has declined to include a provision similar to MR 1.4(a)(5) in 
its proposed Rule. 

3  Other jurisdictions that have provisions addressing legal advice relating to the jurisdiction’s 
marijuana laws include: Colorado (comment), Hawaii (rule), Illinois (rule & comment), Nevada 
(comment), Ohio (rule), Oregon (rule), and Washington (comment). 
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 New York Rule 1.2(d) is also a departure from Model Rule 1.2(d), being qualified 
by the addition of new paragraph (f): 

Rule 1.2 Scope of Representation and Allocation of Authority Between 
Client and Lawyer 

 *     *     * 

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct 
that the lawyer knows is illegal or fraudulent, except that the lawyer may discuss 
the legal consequences of any proposed course of conduct with a client. 

 *     *     * 

(f) A lawyer may refuse to aid or participate in conduct that the lawyer believes 
to be unlawful, even though there is some support for an argument that the 
conduct is legal. 

 Model Rule 1.2(d). The ABA State Adoption Chart for Model Rule 1.2, entitled 
Variations of the ABA Model Rules of Professional Conduct Rule 1.2,” revised 
October 28, 2016, is available at: 

o http://www.americanbar.org/content/dam/aba/administrative/professional_res
ponsibility/mrpc_1_2.authcheckdam.pdf [Last visited 1/7/17] 

o Every jurisdiction except California has adopted a version of ABA Model Rule 
1.2(d).  Among the other jurisdictions, 43 have adopted the model rule 
paragraph verbatim, four have adopted a substantially similar variation of the 
Model Rule,4 and four have a substantially modified version of Model Rule 
1.2(d).5 
 

IX. CONCEPTS ACCEPTED/REJECTED; CHANGES IN DUTIES;  
NON-SUBSTANTIVE CHANGES; ALTERNATIVES CONSIDERED 

                                                

4  The four jurisdictions whose provision is substantially similar to the Model Rule are 
Connecticut, Florida, New Mexico and Texas. Connecticut has added parenthetical numbers 
before each clause of the Model Rule paragraph, and Florida and New Mexico have added a 
subtitle for the paragraph (“Criminal or Fraudulent Conduct” in Florida and “Course of Conduct” 
in New Mexico. Otherwise, the rule language is identical to the Model Rule. Texas divides the 
single Model Rule sentence into two sentences, but otherwise the language is the same. 

5  The four jurisdictions that substantially diverge from the language and scope of the Model 
Rule are Alaska, Illinois, New York and Ohio. Of these, Alaska simply adds the clause “Except 
as provided in paragraph (f),” to except advice regarding medical marijuana. Both Illinois and 
Ohio add a subparagraph permitting advice or assistance with respect to state law, e.g., medical 
marijuana, that conflicts with federal law. New York has deleted the last clause of the rule, which 
provides: “and may counsel or assist a client to make a good faith effort to determine the 
validity, scope, meaning or application of the law.” 

http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/mrpc_1_2.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/mrpc_1_2.authcheckdam.pdf
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A. Concepts Accepted (Pros and Cons): 

1. Recommend adoption of Model Rule 1.2(d), which would carry forward the 
substance of current rule 3-210, but with the additional clarifying language that a 
lawyer may explain the legal consequences of a client’s proposed course of 
conduct. 

a. Current rule 3-210 is modified by adding the aforementioned clause 
concerning the consequences of a client’s proposed course of conduct. 

b. Modifications to the Model Rule paragraph include: 

(i) Dividing the Model Rule’s single sentence substantive provision that 
encompasses two separate concepts into two subparagraphs for clarity. 

(ii) Substituting current rule 3-210’s term, “law, rule, or ruling of a tribunal” for 
the Model Rule’s term, “law.” 

 Pros:  The paragraph, as amended, will carry forward the substance of current 
rule 3-210, which expressly prohibits lawyer from counseling or assisting a 
client in a criminal or fraudulent conduct, but permits the lawyer to counsel or 
assist the client in a good faith attempt to test the validity of a law, etc. The 
addition of the Model Rule clause that permits a lawyer to “discuss the legal 
consequences of any proposed course of conduct with a client” is an important 
public protection addition, as it will assist a lawyer in attempting to dissuade a 
client from pursuing such a course of conduct. 

 Cons: The addition of the permissive Model Rule clause, proposed 
paragraph (b), does not belong in a set of disciplinary rules. 

2. Recommend adoption of Comment [1], which is a substantially shortened 
version of MR 1.2, cmt. [9] and RRC1 cmt. [9], and which explains the new 
clause that is being added to current rule 3-210, i.e., a lawyer’s ability to explain 
the consequences of a proposed course of conduct.  

 Pros:  The added clause is critical in providing the lawyer with an added tool 
in dissuading a client from a proposed course of action. Given that the clause 
would be new with this rule, it is important that lawyers understand that they 
do not have carte blanche to explain to a client how to conduct their affairs as 
to avoid criminal prosecution. 

 Cons: The blackletter language is sufficiently clear. There is no need for 
further explanation. 

3. Recommend adoption of Comment [2], which is derived from MR 1.2, cmt. [10] 
and RRC1 cmt. [10], and which clarifies that the rule also applies when the 
client’s conduct has already begun and is continuing. It also cautions that the 
lawyer must comply with the lawyer’s duties under Bus. & Prof. Code § 6068(a) 
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and Bus. & Prof. Code § 6068(e)(1) and Rule 1.6 [3-100], and that the lawyer’s 
only recourse if the client persists in illegal conduct may be resignation or 
withdrawal. 

 Pros:  This comment brings proposed rule 1.2(d) in line with the Commission’s 
proposed Rule 1.6 and Bus. & Prof. Code § 6068(e)(1) by re-emphasizing that 
a client’s proposed illegal course of conduct does not necessarily permit the 
lawyer to report it to the authorities. It also emphasizes that central to 
compliance with the rule is compliance with the lawyer’s duties under § 
6068(a). 

 Cons: A lawyer’s options when a client is intent on pursuing an illegal course 
of conduct is already adequately addressed in Rule 1.16 [3-700]. 

4. Recommend adoption of Comments [3] and [4], which are based on RRC1 cmt. 
[11] and have no counterpart in MR 1.2. In combination, the two comments 
clarify the application of subparagraph (d)(2) concerning a client’s testing the 
validity of a law, rule, or ruling of a tribunal. 

 Pros:  In addition to providing interpretive guidance concerning subparagraph 
(d)(2), Comments [3] and [4] also address a lawyer’s provision of legal advice 
and services to a client who contemplates engaging in civil disobedience. 
These comments, particularly the last sentence example in Comment [4], 
provide critical guidance on the application of the subparagraph. 

 Cons: The language of the blackletter of subparagraph (d)(2) speaks for itself. 
There is no need for further clarification. 

5. Recommend adoption of Comment [5], which is derived from MR 1.2, cmt. [13] 
and RRC1 cmt. [12], and which clarifies that a lawyer is obligated under 
proposed rule 1.4(a)(4) to consult with a client about the limitations on the 
lawyer’s ability to advise or assist the client in illegal or criminal activity. 

 Pros:  As noted, this rule alerts a lawyer to the lawyer’s obligation under 
proposed rule 1.4(a)(4) to consult with the client when the lawyer’s advice or 
assistance is not permitted under the rules. This is an important duty 
warranting the cross-reference. As to the con argument that if it is important, 
the duty belongs in the black letter of this rule, it in fact was paragraph (e) of 
original Model Rule 1.2. However, the Ethics 2000 Commission reasoned that 
the duty, which is part of a lawyer’s duty to communicate with the client, was 
more appropriately placed in Model Rule 1.4, and the vast majority of 
jurisdictions have followed suit. Following this approach will remove an 
unnecessary difference between the California Rules and the rules adopted in 
a substantial majority of the jurisdictions. 

 Cons: The language of the blackletter of proposed rule 1.4(a)(4) speaks for 
itself. There is no need for further clarification in this rule. If it is an important 
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duty related to a lawyer’s ability to advise or assist a client, then it should be 
in the blackletter of this rule, not in rule 1.4. 

6. Recommend adoption of Comment [6], which has no counterpart in Model Rules 
or the current California Rules, but is based on blackletter text and comments in 
Model Rule 1.2 counterparts in other jurisdictions that have addressed in either a 
the blackletter or a comment the conflict that exists between federal and state 
law in jurisdictions that permit the use of medical marijuana. See, e.g., the rules 
in Alaska (rule); Colorado (comment), Hawaii (rule), Illinois (rule & comment), 
Nevada (comment), Ohio (rule), Oregon (rule), and Washington (comment). See 
also L.A. County Bar Ethics Op. 527, available at: http://www.lacba.org/ 
docs/default-source/ethics-opinions/archived-ethics-opinions/ethics-opinion-527-
rev.pdf and Bar Ass’n of San Francisco Ethics Op. 2015-1, available at 
https://www.sfbar.org/ethics/opinion_2015-1.aspx  

 Pros:  Advising a client how to comply with California law that permits the 
cultivation and sale of medical marijuana necessarily also constitutes advice 
on violating federal law regulating controlled substances, including marijuana. 
Lawyers should be able to provide advice to clients on how to comply with the 
law without the lawyer being subject to the specter of discipline for 
unavoidably “facilitating” the violation of federal law. Including such a 
provision would provide lawyers with sufficient assurance that they will not be 
subject to discipline. Although there are two recent ethics opinions that reason 
that a lawyer can provide legal advice and assistance to medical marijuana 
growers and sellers,6 the opinions are advisory only with no precedential 
effect. At least eight jurisdictions have adopted similar provisions,7 and 
Vermont has a similar provision under consideration.  The comment is an 
important clarification of the scope of application of the proposed rule in 
situations where state or local might conflict with federal law, e.g., medical 
marijuana or sanctuary cites. Thus, notwithstanding the recent legalization of 
marijuana use in 2016, this is not necessarily a transitory issue. Further, 
because the comment provides interpretative guidance by clarifying the scope 
of the rule’s application, its substance is appropriately placed in a comment 
rather than the blackletter text of the rule. 

 Cons: In light of the recent legalization of marijuana use in California, this is a 
transitory issue that does not need to be addressed in a rule of professional 
conduct. The two local bar association ethics opinions cited above provided 
sufficient clarification on the rule’s application. There is no apparent crisis in 
providing such services so there is no compelling need for a change in the 
Rule. Further, if it is determined that a provision is necessary, it more 
appropriately belongs in the blackletter text of the rule, not in a comment, 
because it provides an exception to the application of the rule. 

                                                

6  See paragraph A.6, above. 

7  See note 3, above. 

http://www.lacba.org/docs/default-source/ethics-opinions/archived-ethics-opinions/ethics-opinion-527-rev.pdf
http://www.lacba.org/docs/default-source/ethics-opinions/archived-ethics-opinions/ethics-opinion-527-rev.pdf
http://www.lacba.org/docs/default-source/ethics-opinions/archived-ethics-opinions/ethics-opinion-527-rev.pdf
https://www.sfbar.org/ethics/opinion_2015-1.aspx
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B. Concepts Rejected (Pros and Cons): 

1. Include a provision similar to Model Rule 1.2, cmt. [10], which states that in 
some circumstances, a lawyer might be justified in making a “noisy withdrawal” 
and disaffirm a document or opinion that the lawyer has provided to a client. 

 Pros:  Noisy withdrawal is appropriate in some circumstances to avoid harm 
to the public. 

 Cons: The concept of noisy withdrawal is inimical to California’s strong 
defense of client confidentiality.  Any such withdrawal would be a violation of 
the lawyer’s duties under Rule 1.6 and Bus. & Prof. Code § 6068(e)(1). 

This section identifies concepts the Commission considered before the rule was 
circulated for public comment. Other concepts considered by the Commission, together 
with the Commission's reasons for not recommending their inclusion in the rule, can be 
found in the Public Comment Synopsis Tables. 

C. Changes in Duties/Substantive Changes to the Current Rule: 

1. The addition in subparagraph (d)(1) of the clause from the Model that provides a 
lawyer may discuss the consequences of a client’s proposed course of conduct is 
a substantive change. (See discussion in paragraph A.1, above.) 

D. Non-Substantive Changes to the Current Rule: 

1. Substitute the term “lawyer” for “member.” 

 Pros: The current Rules’ use of “member” departs from the approach taken in 
the rules in every other jurisdiction, all of which use the term lawyer. The 
Rules apply to all non-members practicing law in the State of California by 
virtue of a special or temporary admission. For example, those eligible to 
practice pro hac vice or as military counsel. (See e.g. rules 9.40, 9.41, 9.42, 
9.43, 9.44, 9.45, 9.46, 9.47, and 9.48 of the California Rules of Court.)  

 Cons: Retaining “member” would carry forward a term that has been in use in 
the California Rules for decades.  

2. Change the rule number to conform to the ABA Model Rules numbering and 
formatting (e.g., lower case letters). 

 Pros:  It will facilitate the ability of lawyers from other jurisdictions who are 
authorized by various Rules of Court to practice in California to find the 
California rule corresponding to their jurisdiction’s rule, thus permitting ease of 
determining whether California imposes different duties.  It will also facilitate 
the ability of California lawyers to research case law and ethics opinions that 
address corresponding rules in other jurisdictions, which would be of 
assistance in complying with duties, particularly when California does not 
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have such authority interpreting the California rule. As to the “Con” that there 
is a large body of case law that cites to the current rule numbers, the rule 
numbering was drastically changed in 1989 and there has been no apparent 
adverse effect. A similar change in rule numbering of the Rules of Court was 
implemented in 2007, also with no apparent adverse effect. 

 Cons: There is a large body of case law that cites to the current rule numbers 
and California lawyers are presumed to be familiar with that numbering 
system. 

E. Alternatives Considered: 

None. 

X. RECOMMENDATION AND PROPOSED COMMISSION RESOLUTION 

Recommendation: 

The Commission recommends adoption of proposed Rule 1.2.1 [3-210] in the form 
attached to this Report and Recommendation. 

Proposed Resolution: 

RESOLVED: That the Board of Trustees adopt proposed Rule 1.2.1 [3-210] in the form 
attached to this Report and Recommendation. 
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Comment 
on Behalf 
of Group? 

A/D/M/
NI1 

Rule 
Section or 

Cmt. 
Comment 

 
RRC Response 

Y-2016-27c Alternate Public Defender 
Los Angeles County 
(Fukai) 
(01-17-17) 

Y A  The changes appear to be non-
substantive, with the exception of 
the comment in section (6) which 
clarifies the role of defense 
counsel in regard to conflicting 
state and federal law. We support 
the proposed changes to the 
Rule. 

No response required. 

Y-2016-21b State Bar Office of Chief 
Trial Counsel (OCTC) 
(Dresser)  
(01-09-17) 

Y M 1.2.1, 
Cmts. 1-5 

1. OCTC is concerned that the 
proposed rule fails to prohibit an 
attorney from attempting to 
violate the rules. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

1. The Commission disagrees 
that Rule 1.2.1 should be 
expanded to include an 
“attempt” to advise or assist 
the violation of law. Most of the 
cases OCTC cites deal with 
attempts to commit a crime 
which itself may be a crime 
under the Penal Code and a 
separate basis for discipline.  
The Commission is not aware 
of a rule in any other 
jurisdiction that imposes 
discipline for attempting to 
advise or assist the violation of 
law, or for that matter, conduct 
that constitutes a crime or 
other violation involving moral 
turpitude.  OCTC’s comment 
appears to go beyond the 
scope of Rule 1.2.1 and deals 
with attempts to violate a rule 
or provision of the State Bar 
Act, which should be 
addressed under proposed 

                                                
1
   A = AGREE with proposed Rule  D = DISAGREE with proposed Rule  M = AGREE ONLY IF MODIFIED  NI = NOT INDICATED 

TOTAL = 3  A =  1 
 D =  0 
 M = 2 
 NI = 0 
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Comment 
on Behalf 
of Group? 

A/D/M/
NI1 

Rule 
Section or 

Cmt. 
Comment 

 
RRC Response 

 
 
2. Supports Comments 2, 4, & 5. 
 
3. First sentence of Comment 1 
is confusing as it does not 
address when attorneys provide 
information in a manner or under 
circumstances that suggests or 
implicitly recommends a violation 
of law. 
 
 
 
 
 
 
 
 
 
4. Comment 3 is incomplete. 
When challenging a court ruling 
or order, the attorney must first 
openly and unequivocally refuse 
to comply with the order. 
 

Rule 8.4 rather than this rule. 
 
2. No response required. 
 
3. The Commission disagrees 
and has not made the 
suggested change. The 
referenced sentence provides 
a necessary explanation that 
this rule draws a distinction a 
lawyer’s legal analysis and a 
lawyer’s recommendation of 
the means by which a crime or 
fraud might be committed.  If 
this is contrary to case law, 
then allegations of misconduct 
should be brought under those 
cases rather than by charging 
this rule. 
 
4. The Commission does not 
believe any change to 
Comment [3] is required. The 
authorities cited by the 
commenter deal mainly with 
other states’ versions of Model 
Rule 3.4(c) and not this rule. 

Y-2016-22 Stewart, John N M  The Board is requesting 
comment on whether the rule 
should include an express 
exception for a situation where a 
lawyer believes in good faith that 
a law, rule or ruling is invalid.” 
Yes there should be an express 
exception. Judges are not Kings 
and if a judge makes a void order 

The Commission believes that 
the paragraph (b)(2) of the rule 
already permits the conduct 
sought to be addressed by an 
express exception.  However, 
to respond to this concern, the 
Commission has clarified the 
comments to the rule by 
combining Comments [3] and 

TOTAL = 3  A =  1 
 D =  0 
 M = 2 
 NI = 0 
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I can legally tell a client to ignore 
it, see In re Berry (1968) 68 
Cal.2d 137. 

[4] and adding the phrase “as 
permitted by paragraph (b)(2)” 
to the first sentence of this 
combined comment.  
 

 

TOTAL = 3  A =  1 
 D =  0 
 M = 2 
 NI = 0 
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