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ACTION TAKEN AT THE NOVEMBER 17, 2016 BOARD MEETING 

At the Board’s November 17, 2016 meeting, the Commission recommended thirty-eight 
rules for adoption.  Of those thirty-eight rules, the Board made substantive changes to 
proposed Rules 5.3.1 and 5.6 during the meeting.  These rules were not adopted by the 
Board but were authorized for an additional public comment circulation.  The Board also 
made non-substantive changes to proposed Rule 8.1.1 and adopted the rule as revised. 

The Commission also requested that an additional thirty-two rules be circulated for an 
additional 45-day public comment period.  Of those thirty-two rules, the Board made 
changes to proposed Rules 1.9 and 1.13. 

In total, thirty-six proposed rules were adopted and thirty-four proposed rules were 
authorized for an additional 45-day public comment period with a public comment 
deadline of January 9, 2017. 

Rules that were amended by the Board during the meeting are attached. 
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Rule 1.9 [3-310(E)] Duties To Former Clients 
(Commission’s Proposed Rule as Amended by the Board and Authorized for an 
Additional Public Comment Circulation on November 17, 2016 – Clean Version) 

(a) A lawyer who has formerly represented a client in a matter shall not thereafter 
represent another person* in the same or a substantially related matter in which 
that person's interests are materially adverse to the interests of the former client 
unless the former client gives informed written consent.* 

(b) A lawyer shall not knowingly* represent a person* in the same or a substantially 
related matter in which a firm* with which the lawyer formerly was associated had 
previously represented a client 

(1) whose interests are materially adverse to that person; and 

(2) about whom the lawyer had acquired information protected by Business 
and Professions Code § 6068(e) and Rules 1.6 and 1.9(c) that is material 
to the matter; 

unless the former client gives informed written consent.* 

(c) A lawyer who has formerly represented a client in a matter or whose present or 
former firm* has formerly represented a client in a matter shall not thereafter: 

(1) use information protected by Business and Professions Code § 6068(e) 
and Rule 1.6 acquired by virtue of the representation of the former client to 
the disadvantage of the former client except as these Rules or the State 
Bar Act would permit with respect to a current client, or when the 
information has become generally known;* 

(2) reveal information protected by Business and Professions Code § 6068(e) 
and Rule 1.6 acquired by virtue of the representation of the former client 
except as these Rules or the State Bar Act permit with respect to a current 
client. 

Comment 

[1] After termination of a lawyer-client relationship, the lawyer owes two duties to a 
former client.  The lawyer may not (i) do anything that will injuriously affect the former 
client in any matter in which the lawyer represented the former client, or (ii) at any time 
use against the former client knowledge or information acquired by virtue of the 
previous relationship. See Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811 
[124 Cal.Rptr.3d 256] and Wutchumna Water Co. v. Bailey (1932) 216 Cal. 564 [15 
P.2d 505].  For example, (i) a lawyer could not properly seek to rescind on behalf of a 
new client a contract drafted on behalf of the former client and (ii) a lawyer who has 
prosecuted an accused person* could not represent the accused in a subsequent civil 
action against the government concerning the same matter. See also Business and 
Professions Code § 6131 and 18 U.S.C. § 207(a). These duties exist to preserve a 
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client’s trust in the lawyer and to encourage the client’s candor in communications with 
the lawyer. 

[2] For what constitutes a “matter” for purposes of this Rule, see Rule 1.7, Comment 
[2]. 

[3] Two matters are “the same or substantially related” for purposes of this Rule if 
they involve a substantial* risk of a violation of one of the two duties to a former client 
described above in Comment [1].  This will occur: (i) if the matters involve the same 
transaction or legal dispute or other work performed by the lawyer for the former client; 
or (ii) if the lawyer normally would have obtained information in the prior representation 
that is protected by Business and Professions Code § 6068(e) and Rule 1.6, and the 
lawyer would be expected to use or disclose that information in the subsequent 
representation because it is material to the subsequent representation. 

[4] Paragraph (b) addresses a lawyer’s duties to a client who has become a former 
client because the lawyer no longer is associated with the law firm* that represents or 
represented the client.  In that situation, the lawyer has a conflict of interest only when 
the lawyer involved has actual knowledge of information protected by Business and 
Professions Code § 6068(e) and Rules 1.6 and 1.9(c). Thus, if a lawyer while with one 
firm* acquired no knowledge or information relating to a particular client of the firm,* and 
that lawyer later joined another firm,* neither the lawyer individually nor lawyers in the 
second firm* would violate this Rule by representing another client in the same or a 
related matter even though the interests of the two clients conflict. See Rule 1.10(b) for 
the restrictions on lawyers in a firm* once a lawyer has terminated association with the 
firm.* 

[5] The fact that information can be discovered in a public record does not, by itself, 
render that information generally known* under paragraph (c). See, e.g., In the Matter of 
Johnson (Review Dept. 2000) 4 Cal. State Bar Ct. Rptr. 179. 

[6] With regard to the effectiveness of an advance consent, see Rule 1.7, Comment 
[10]. With regard to imputation of conflicts to lawyers in a firm* with which a lawyer is or 
was formerly associated, see Rule 1.10. Current and former government lawyers must 
comply with this Rule to the extent required by Rule 1.11. 
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Rule 1.13 [3-600] Organization as Client 
(Commission’s Proposed Rule as Amended by the Board and Authorized for an 
Additional Public Comment Circulation on November 17, 2016 – Clean Version)  

(a) A lawyer employed or retained by an organization shall conform his or her 
representation to the concept that the client is the organization itself, acting 
through its duly authorized directors, officers, employees, members, shareholders, 
or other constituents overseeing the particular engagement. 

(b) If a lawyer representing an organization knows* that a constituent is acting, intends 
to act or refuses to act in a matter related to the representation in a manner that 
the lawyer knows* or reasonably should know* is (i) a violation of a legal obligation 
to the organization or a violation of law reasonably* imputable to the organization, 
and (ii) likely to result in substantial* injury to the organization, the lawyer shall 
proceed as is reasonably* necessary in the best lawful interest of the organization.  
Unless the lawyer reasonably believes* that it is not necessary in the best lawful 
interest of the organization to do so, the lawyer shall refer the matter to higher 
authority in the organization, including, if warranted by the circumstances, to the 
highest authority that can act on behalf of the organization as determined by 
applicable law. 

(c) In taking any action pursuant to paragraph (b), the lawyer shall not reveal 
information protected by Business and Professions Code § 6068(e). 

(d) If, despite the lawyer’s actions in accordance with paragraph (b), the highest 
authority that can act on behalf of the organization insists upon action, or fails to 
act, in a manner that is a violation of a legal obligation to the organization or a 
violation of law reasonably* imputable to the organization, and is likely to result in 
substantial* injury to the organization, the lawyer shall continue to proceed as is 
reasonably* necessary in the best lawful interests of the organization.  The 
lawyer’s response may include the lawyer’s right and, where appropriate, duty to 
resign or withdraw in accordance with Rule 1.16. 

(e) A lawyer who reasonably believes* that he or she has been discharged because of 
the lawyer’s actions taken pursuant to paragraph (b), or who resigns or withdraws 
under circumstances described in paragraph (d), shall proceed as the lawyer 
reasonably believes* necessary to assure that the organization’s highest authority 
is informed of the lawyer’s discharge or withdrawal. 

(f) In dealing with an organization’s constituents, a lawyer representing the 
organization shall explain the identity of the lawyer’s client whenever the lawyer 
knows* or reasonably should know* that the organization’s interests are adverse to 
those of the constituent(s) with whom the lawyer is dealing.  
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(g) A lawyer representing an organization may also represent any of its constituents, 
subject to the provisions of Rules 1.7, 1.8.2, 1.8.6, and 1.8.7.  If the organization’s 
consent to the dual representation is required by any of these Rules, the consent 
shall be given by an appropriate official, constituent, or body of the organization 
other than the individual who is to be represented, or by the shareholders. 

Comment 

The Entity as the Client 

[1] This Rule applies to all forms of private, public and governmental organizations. 
See Comment [6].  An organizational client can only act through individuals who are 
authorized to conduct its affairs.  The identity of an organization’s constituents will depend 
on its form, structure, and chosen terminology.  For example, in the case of a corporation, 
constituents include officers, directors, employees and shareholders.  In the case of other 
organizational forms, constituents include the equivalents of officers, directors, 
employees, and shareholders.  For purposes of this Rule, any agent or fiduciary 
authorized to act on behalf of an organization is a constituent of the organization. 

[2] A lawyer ordinarily must accept decisions an organization’s constituents make on 
behalf of the organization, even if the lawyer questions their utility or prudence.  It is not 
within the lawyer’s province to make decisions on behalf of the organization concerning 
policy and operations, including ones entailing serious risk.  A lawyer, however, has a 
duty to inform the client of significant developments related to the representation under 
Business and Professions Code § 6068(m) and Rule 1.4.  Even when a lawyer is not 
obligated to proceed in accordance with paragraph (b), the lawyer may refer to higher 
authority, including the organization’s highest authority, matters that the lawyer 
reasonably believes* are sufficiently important to refer in the best interest of the 
organization subject to Business and Professions Code § 6068(e) and Rule 1.6. 

[3] Paragraph (b) distinguishes between knowledge of the conduct and knowledge of 
the consequences of that conduct.  When a lawyer knows* of the conduct, the lawyer’s 
obligations under paragraph (b) are triggered when the lawyer knows* or reasonably 
should know* that the conduct is (i) a violation of a legal obligation to the organization, or 
a violation of law reasonably* imputable to the organization, and (ii) likely to result in 
substantial* injury to the organization. 

[4] In determining how to proceed under paragraph (b), the lawyer should consider 
the seriousness of the violation and its potential consequences, the responsibility in the 
organization and the apparent motivation of the person* involved, the policies of the 
organization concerning such matters, and any other relevant considerations.  Ordinarily, 
referral to a higher authority would be necessary.  In some circumstances, however, the 
lawyer may ask the constituent to reconsider the matter.  For example, if the 
circumstances involve a constituent’s innocent misunderstanding of law and subsequent 
acceptance of the lawyer’s advice, the lawyer may reasonably* conclude that the best 
interest of the organization does not require that the matter be referred to higher authority.  
If a constituent persists in conduct contrary to the lawyer’s advice, it will be necessary for 
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the lawyer to take steps to have the matter reviewed by a higher authority in the 
organization. If the matter is of sufficient seriousness and importance or urgency to the 
organization, referral to higher authority in the organization may be necessary even if the 
lawyer has not communicated with the constituent.  For the responsibility of a subordinate 
lawyer in representing an organization, see Rule 5.2. 

[5] In determining how to proceed in the best lawful interests of the organization, a 
lawyer should consider the extent to which the organization should be informed of the 
circumstances, the actions taken by the organization with respect to the matter and the 
direction the lawyer has received from the organizational client. 

Governmental Organizations 

[6] It is beyond the scope of this Rule to define precisely the identity of the client and 
the lawyer’s obligations when representing a governmental agency.  Although in some 
circumstances the client may be a specific agency, it may also be a branch of 
government or the government as a whole. In a matter involving the conduct of 
government officials, a government lawyer may have authority under applicable law to 
question such conduct more extensively than that of a lawyer for a private organization in 
similar circumstances.  Duties of lawyers employed by the government or lawyers in 
military service may be defined by statutes and regulations.  In addition, a governmental 
organization may establish internal organizational rules and procedures that identify an 
official, agency, organization, or other person* to serve as the designated recipient of 
whistle-blower reports from the organization’s lawyers, consistent with Business and 
Professions Code § 6068(e) and Rule 1.6. This Rule is not intended to limit that authority. 
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Rule 5.3.1 [1-311] Employment of Disbarred,  
Suspended, Resigned, or Involuntarily Inactive Lawyer 

(Commission’s Proposed Rule as Amended by the Board and Authorized for an 
Additional Public Comment Circulation on November 17, 2016 – Clean Version) 

 
(a) For purposes of this Rule:  

(1) “Employ” means to engage the services of another, including employees, 
agents, independent contractors and consultants, regardless of whether 
any compensation is paid;  

(2) ”Member” means a member of the State Bar of California.   

(3) “Involuntarily inactive member” means a member who is ineligible to 
practice law as a result of action taken pursuant to Business and 
Professions Code §§ 6007, 6203(d)(1), or California Rule of Court 9.31(d). 

(4) “Resigned member” means a member who has resigned from the State 
Bar while disciplinary charges are pending.  

(5) “Ineligible person” means a member whose current status with the State 
Bar of California is disbarred, suspended, resigned, or involuntarily 
inactive. 

(b) A lawyer shall not employ, associate in practice with, or assist a person* the 
lawyer knows* or reasonably should know* is an ineligible person to perform the 
following on behalf of the lawyer’s client:  

(1) Render legal consultation or advice to the client;  

(2) Appear on behalf of a client in any hearing or proceeding or before any 
judicial officer, arbitrator, mediator, court, public agency, referee, 
magistrate, commissioner, or hearing officer;  

(3) Appear as a representative of the client at a deposition or other discovery 
matter;  

(4) Negotiate or transact any matter for or on behalf of the client with third 
parties;  

(5) Receive, disburse or otherwise handle the client’s funds; or  

(6) Engage in activities that constitute the practice of law.  

(c) A lawyer may employ, associate in practice with, or assist an ineligible person to 
perform research, drafting or clerical activities, including but not limited to:  
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(1) Legal work of a preparatory nature, such as legal research, the 
assemblage of data and other necessary information, drafting of 
pleadings, briefs, and other similar documents; 

(2) Direct communication with the client or third parties regarding matters 
such as scheduling, billing, updates, confirmation of receipt or sending of 
correspondence and messages; or  

(3) Accompanying an active lawyer in attending a deposition or other 
discovery matter for the limited purpose of providing clerical assistance to 
the active lawyer who will appear as the representative of the client.  

(d) Prior to or at the time of employing, associating in practice with, or assisting a 
person* the lawyer knows* or reasonably should know* is an ineligible person, 
the lawyer shall serve upon the State Bar written* notice of the employment, 
including a full description of such person’s current bar status. The written* notice 
shall also list the activities prohibited in paragraph (b) and state that the ineligible 
person will not perform such activities. The lawyer shall serve similar written* 
notice upon each client on whose specific matter such person* will work, prior to 
or at the time of employing, associating with, or assisting such person* to work 
on the client’s specific matter. The lawyer shall obtain proof of service of the 
client’s written* notice and shall retain such proof and a true and correct copy of 
the client’s written* notice for two years following termination of the lawyer’s 
employment by the client.  

(e) A lawyer may, without client or State Bar notification, employ, associate in 
practice with, or assist an ineligible person whose sole function is to perform 
office physical plant or equipment maintenance, courier or delivery services, 
catering, reception, typing or transcription, or other similar support activities. 

(f) When the lawyer no longer employs, associates in practice with, or assists the 
ineligible person, the lawyer shall promptly serve upon the State Bar written* 
notice of the termination. 

Comment 

If the client is an organization, the lawyer shall serve the notice required by paragraph 
(d) on its highest authorized officer, employee, or constituent overseeing the particular 
engagement. (See Rule 1.13.) 
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Rule 5.6 [1-500] Restrictions on a Lawyer’s Right to Practice 
(Commission’s Proposed Rule as Amended by the Board and Authorized for an 
Additional Public Comment Circulation on November 17, 2016 – Clean Version) 

(a) Unless authorized by law, a lawyer shall not participate in offering or making: 

(1) a partnership, shareholders, operating, employment, or other similar type of 
agreement that restricts the right of a lawyer to practice after termination of 
the relationship, except an agreement that: concerns benefits upon 
retirement, or  

(2) an agreement that imposes a restriction on a lawyer’s right to practice in 
connection with a settlement of a client controversy, or otherwise.  

(b) A lawyer shall not participate in offering or making an agreement which precludes 
the reporting of a violation of these rules. 

(c) This Rule does not prohibit an agreement that is authorized by Business and 
Professions Code §§ 6092.5(i) or 6093. 

Comment 

[1]  Concerning the application of paragraph (a)(1), see Business and Professions 
Code § 16602; Howard v. Babcock (1993) 6 Cal.4th 409, 425 [25 Cal.Rptr.2d 80]. 

[2] Paragraph (a)(2) prohibits a lawyer from offering or agreeing not to represent other 
persons* in connection with settling a claim on behalf of a client. 

[3]  This Rule does not prohibit restrictions that may be included in the terms of the sale 
of a law practice pursuant to Rule 1.17. 
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Rule 8.1.1 [1-110] Compliance with Conditions of Discipline  
and Agreements in Lieu of Discipline 

(Commission’s Proposed Rule as Amended by the Board  
and Adopted on November 17, 2016– Clean Version) 

A lawyer shall comply with the terms and conditions attached to any public or private 
reproval or to other discipline administered by the State Bar pursuant to Business and 
Professions Code §§ 6077 and 6078 and California Rules of Court, rule 9.19 or any 
agreement in lieu of discipline.  

Comment  

Other provisions also require a lawyer to comply with agreements in lieu of discipline 
and conditions of discipline. See e.g., Business and Professions Code § 6068, (k) and 
(l).  

 

 


