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I. Introduction and Background: 

Acting on recommendations from the State Bar of California’s Governance in the Public Interest 

Task Force, the State Bar’s Board of Trustees has directed that a review be conducted of the 

Bar’s volunteer committees and commissions, and the staff and processes that support them 

(the “Appendix I Review”). Each review will compare the work of these committees with similar 

work conducted by other State Bars across the country. 

As such, the structure and organization of the Lawyers Assistance Program (“LAP”) within the 

State Bar is being evaluated to determine if the State Bar is the best and most appropriate host 

for the program. As part of a broader consulting agreement between The State Bar and Krill 

Strategies, I have been asked to conduct an analysis of the advantages and drawbacks of the 

State Bar as host of the LAP, to examine the approaches of other states in relation to lawyer 

assistance, and to present an informed, considered, and actionable determination regarding 

whether the LAP should be retained within the State Bar. 

A. Broader Context 

A meaningful analysis of whether the State Bar is the best and most appropriate host of the LAP 

cannot occur in a vacuum, but rather must be predicated upon a more global understanding of 

the current landscape related to the underlying subject matter. Substance use disorders, 

mental health, and lawyer well-being generally are becoming increasingly important priorities 

for the legal profession. Following the publication of two studies1 in 2016—one of practicing 

lawyers, published in the Journal of Addiction Medicine, and one of law students, published 

1 The American Bar Association has been instrumental in developing recent research examining aspects of 
impairment among law students and attorneys. This research has quantified an alarming rate of problematic 
alcohol/substance use and mental health impairments, coupled with deficient help-seeking behaviors in the legal 
profession. For example, the research indicates that attorneys engage in problematic alcohol use at nearly twice 
the level of the general population and have higher rates of depression and anxiety throughout their legal careers. 
Complicating matters, attorneys are reluctant to seek help. They are concerned that available resources are not 
sufficiently private and confidential, are worried that others will learn of their circumstances, and that any 
indication of an issue will detrimentally impact their career or prospects in the legal profession. 
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in the Journal of Legal Education, a National Task Force on Lawyer Well-being2 was formed in 

response to troubling levels of substance use and mental health disorders in the legal 

profession. The Task Force, of which I am a member, then published a comprehensive report, 

titled “The Path to Lawyer Well-being: Practical Recommendations for Positive Change” in 

August of 2017. That report contained recommendations for all stakeholders in the profession, 

including lawyer assistance programs and bar associations, to begin to address the behavioral 

health problems we face more proactively and with greater commitment. 

Subsequently, the American Bar Association passed Resolution 105 in February of this year, 

urging all stakeholders, including state bar associations, to adopt the Task Force 

recommendations within their states as appropriate, and to work to reduce the prevalence of 

substance use and mental health disorders in the legal profession. At the present time, a total 

of 17 states have already formed their own state-wide well-being task forces, and several 

others are in the exploratory and planning stages. It is important to note that these statewide 

wellbeing task forces are being conceptualized and formed with the understanding that the 

state’s LAP will be a strategic partner intended to play a pivotal role in the task force’s work. 

Also, in 2017, the ABA President formed a working group to improve lawyer well-being, of 

which I am also a member. Of the many initiatives soon to emerge from that group, one of 

particular relevance to this discussion is a “Law Firm Pledge” to reduce the incidence of 

substance use and mental health disorders in the legal profession. Currently slated for launch in 

the next few months, the pledge campaign will ask law firms to become signatories to a seven-

point framework to improve the mental health and well-being of their lawyers. It is important 

2 In 2016, the above-referenced studies were a catalyst for a coalition of entities within and outside of the ABA to 
form the National Task Force on Lawyer Well-Being. After analyzing the data and seeking input from numerous 
sources, the Task Force issued a report in August 2017, which presented a series of recommendations directed at a 
variety of stakeholders within the justice system, and more importantly, for the purposes of this report, Lawyer 
Assistance Programs and Bar Associations. Both the Conference of U.S. Chief Justices and the American Bar 
Association have subsequently passed resolutions recommending adoption of the Task Force recommendations. 
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to note that one of the seven steps in that framework specifically states that law firms should 

seek to partner with lawyer assistance programs and utilize their resources. Several of the 

largest global law firms in the world have already committed to becoming inaugural signatories 

to the pledge, and planning is underway to have a robust roster of signatories by the end of 

2018. 

Finally, in the realm of law-student well-being, student governments at the top 14 law schools 

in the country, members of the so-called “T-14,” recently banded together and signed a pledge 

that they would work collaboratively to demand greater access to behavioral health resources 

in legal education, as well as other structural changes to the profession which would support 

better mental health. Again, this points to an important role for organizations like LAPs to play. 

A number of these schools have recently conducted surveys of their own student populations 

and found that the rates of substance abuse and mental health distress, including suicidality, 

are far higher than previously known, and there is a growing motivation and willingness— 

nationwide—to develop effective institutional responses to the pervasive mental health 

problems in legal education. 

Taken together, the increased and growing emphasis on lawyer and law student well-being is 

quite clear, and points to an exciting era of overdue improvements in the legal profession, as 

well as a central and expanded role for stakeholders properly situated to make a difference. It 

makes sense, however, that this could also be a potentially fraught time to be contemplating 

existential questions and complex structural changes related to the State Bar of California’s 

Lawyer Assistance Program. By way of rough analogy, it is somewhat like contemplating the 

relocation of a storefront during peak shopping season—no shortage of practical and logistical 

questions would exist. 

In terms of this Appendix I review, the foregoing facts are not dispositive in favor of one 

particular course of action, nor should they be viewed as necessarily supporting one outcome 

over another. Rather, they should inform the conversation more broadly, and underscore the 
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importance of a rigorous and transparent analysis, and ultimately of reaching the right 

conclusion. 

II. The Appendix I Question and Rationale for this Analysis

The question raised by the Governance in the Public Interest Task Force as to whether the State 

Bar is the appropriate host for the LAP is not without precedent among LAP’s nationally, nor 

without justification in the context of the specific challenges that these programs often face. 

Specifically, the language in Appendix I states: 

“The program goal is not in doubt, but the State Bar lacks expertise in matters 

of substance abuse and mental illness, making it an unusual host. Moreover, 

concerns have been raised that attorneys might be disinclined to seek 

assistance from the same entity responsible for attorney discipline, a concern 

that may explain LAP’s low attorney participation rate.  A review of other state 

practices also suggested that many jurisdictions have chosen to structure their 

parallel programs as separate entities from the regulatory body precisely 

because of these types of concerns. The direct relationship between LAP and the 

discipline system, particularly as related to the direct diversion role it plays for 

some attorneys appearing before State Bar Court, could be a counter to 

arguments for separation of the program; this perspective suggests that the 

State Bar has a responsibility to ensure appropriate quality control of the 

services being provided and can best do so if LAP is part of the State Bar proper.” 

Similarly, in a report3 I prepared for the Lawyer Assistance Program in October 2017, which 

outlined a series of recommended program improvements, I noted the challenges inherent to 

operating the LAP from within the State Bar: 

3 A report titled “The California Lawyers Assistance Program: Opportunities for Growth and Improvement in a Time 
of Need: A review of current processes for Monitored and Support LAP” was submitted to the State Bar and LAP 
Oversight Committee in October of 2017 and is hereby incorporated by reference. The report was intended to 
address a number of deficiencies within the then-current structure and operation of the LAP, including low 
utilization. Since that time, a significant number of the recommendations outlined in the report have been adopted 
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“Chief among the “big-picture” considerations with which the LAP must grapple 

is, essentially, a question of identity. Currently, the LAP is situated as a resource 

for those members of the State Bar who either independently wish to avail 

themselves of support for addiction, mental health, and other problems, or 

those who have been directed to seek such support and provide documentation 

of its receipt. This mixed constituency presents a threshold, and potentially 

irreconcilable, tension between housing discipline-related LAP participants and 

referrals under the same roof as voluntary self-referrals. Experience and 

research demonstrate that fear of disclosure and discipline keeps many legal 

professionals and those close to them from seeking help from agencies that may 

be perceived to be court or bar related. 

To overcome this fear for the purposes of attracting voluntary self-referrals to 

the LAP, the LAP must not only guarantee confidentiality, but that 

confidentiality must be widely advertised. Even presented with such guarantees 

of confidentiality, however, many lawyers will still not trust an agency that is 

part of the State Bar to help them with private matters such as addiction or 

mental health disorders. In short, the intensely personal and potentially 

embarrassing nature of their problems make many lawyers skeptical that 

firewalls between the LAP and the State Bar are adequate for preventing a 

breach of confidentiality and the damage to their professional reputation that 

could ensue. Irrespective of the merits of such fears, they are real, pervasive, 

or are in the process of being adopted, all hopefully leading to a more streamlined, efficient, and effective program 
with greater utilization and better outcome measurement. 
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and dis-incentivizing for many in the legal community to step forward and get 

help.” 

While there are challenges and drawbacks associated with structuring and operating a LAP as 

an agency within a state bar, the alternatives also present limitations and problems. As such, it 

was important to examine the experiences and perspectives of LAPs in other jurisdictions, to 

solicit feedback from the LAP’s target constituency (California attorneys), to solicit input from 

other stakeholders including the LAP Oversight Committee and State Bar Court, and to analyze 

the practical as well as theoretical obstacles to implementing a change to the current structure 

of the LAP. 

III. Analysis

A. Approaches and Perspectives in Other Jurisdictions 

As noted above, other states have chosen to structure their Lawyer Assistance Programs in a 

variety of ways4, including as an entity within the State Bar, similar to California. To ascertain 

whether there exists, nationally, a consensus view or majority opinion among LAPs as to the 

best and most effective structure and host for these types of programs, I initially conducted 

phone interviews with staff from roughly a dozen programs throughout the country. Perhaps 

not surprisingly, all but one program director expressed the view that the structure of the LAP 

in their state tended to have the most benefit and deliver the best results. While I anticipated 

that opinions and perspectives regarding the best approach would hew closely to the 

established practices in any given state, I was struck by the fact that only one program director I 

4 The American Bar Association Commission on Lawyer Assistance Programs conducts a biannual survey of LAPs 
around the country and publishes a report titled the “Comprehensive Survey of Lawyer Assistance Programs.” The 
most currently available survey can be found at: 
https://www.americanbar.org/content/dam/aba/administrative/lawyer_assistance/ls_colap_2014_comprehensiv 
e_survey_of_laps.authcheckdam.pdf 
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spoke with suggested that their might be a better system than the one in which they were 

currently operating. This conformity between opinions and practices suggested to me that an 

apparent bias towards one’s own approach to the work of lawyer assistance was likely to 

preclude the discovery of “gold standard” or clearly-established best practice that would prove 

dispositive of the question now before the State Bar. Alternatively, the variations in legal 

culture and demographics that exist between different states could suggest that the structure 

of the lawyer assistance program in any given state is, in fact, the best fit for that state and its 

unique characteristics. 

To further probe these questions, however, I decided that a larger sample would be useful, and 

therefore created an online survey which the Chair of the ABA Commission on Lawyer 

Assistance Programs agreed to circulate on the organization’s directors’ listserv. The survey 

yielded responses from 37 different LAPs, representing a very robust response rate for research 

more generally. Reports containing detailed breakdowns of the responses, including narrative 

comments offered at the end of the survey, are attached to this report as “Appendices A and 

B.” 

In summary, the largest number of respondents identified as working for LAPs organized as 

agencies within the state bar, followed by entities that were structured in a variety of 

alternative ways (including nonprofit corporations), followed by agencies organized within the 

court. Most respondents reported being part of a mandatory bar, having more than ten years 

of experience working in lawyer assistance, and having formed an opinion as to what structure 

and organization of a LAP holds the most benefit. Here, in the larger sample, there was greater 

divergence between the system in which someone was currently operating, and their view of 

what system was best. 
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Specifically, several respondents who identified as currently working in a LAP situated within a 

state bar indicated that they viewed other structures as being more advantageous. Conversely, 

of the 14 respondents who identified as a) working in LAPs not situated within a state bar; and 

b) having an opinion as to the most advantageous structure for a LAP, none indicated a

preference for being an entity within the state bar. In sum, it would appear from this survey 

that when a divergence exists between personal experience and stated belief about which 

approach is best, that divergence militates against structuring a LAP as an agency within a state 

bar. 

As noted above, legal cultures vary from state to state, as do overall structures of bar 

associations, budgets, population sizes, and multiple other factors. For that reason, the 

conclusions that can be drawn from a survey such as this are subject to limitations regarding 

applicability to California. With that in mind, I also looked more specifically at the smaller 

number of LAPs from states with a mandatory bar association, and whose size, budget, and 

number of clients served were at least somewhat comparable to California. Among those 9 

states, the majority (6) were situated as agencies within the state bar. Again, when there was a 

divergence between how a LAP was currently structured and which structure the staff member 

believes to hold the most benefit, the divergence was away from being organized as an entity 

within the state bar. 

As to the reasons survey respondents cited for their choice about which program structure held 

the most benefit, budgetary concerns, effectiveness of services offered, and confidentiality of 

services were selected with the greatest frequency. At the end of the survey, respondents were 

asked for any additional feedback they wished to provide. Those comments offer a useful 

though limited view into the thinking reflected in the survey responses and are worth reading. 

A final point meriting serious consideration is that the issue of budget and budgetary stability 

emerged as a significant theme, both in my individual interviews of LAP staff and in the survey. 

In fact, I was told by just about every individual I spoke 
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with that this should be a threshold consideration for any action the State Bar may 

contemplate, and that any action which would reduce the program’s budget or stability should 

be avoided for the sake of the program’s underlying mission. Irrespective of how LAPs are 

organized around the country, it is clear to me that inadequate and unstable funding is viewed 

as the single largest handicap and biggest threat these types of programs face. 

B. Feedback from California Attorneys 

Together with State Bar Staff, I worked to develop a survey that was disseminated, through an 

email from the State Bar, to a random sample of licensed California attorneys. It is my view that 

this information was critical to the analysis at hand, since California attorneys are the clients of 

the LAP—either presently or prospectively—and thus the group most affected by any potential 

changes to its structure. This survey was intended to ascertain a number of important facts, 

including: whether attorneys would be more or less likely to utilize the LAP if it were 

reconstituted as an entity separate from the State Bar; what their concerns would be with 

utilizing the LAP; whether they had ever experienced a substance use and/or mental health 

problem and, if so, sought help for it; what their more general experiences and 

beliefs are about the prevalence and significance of substance use and mental health disorders 

in the legal profession. 

Approximately 1200 California attorneys participated in the survey, the full results of which are 

attached as “Appendix C.” The most notable findings of the survey include: the overwhelming 

majority of attorneys believe that substance and mental health distress are significant problems 

in the legal profession (67%);  the majority know friends, peers, or colleagues who struggle with 

alcohol or drugs (46%) and mental health distress (45%); only 16% believe that enough is being 

done to address the problems; the majority of those who have struggled with substance use or 

mental health problems have sought help for the issues, but not from the LAP; roughly half of 

attorneys are aware of the LAP and the services it provides; the majority are unsure if they 
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would utilize the LAP if they needed it; concerns about privacy and potential threat to licensure 

are the most commonly cited concerns about utilizing the LAP; and those concerns would 

appear to lessen, though it is unclear by precisely how much, if the LAP was reorganized as an 

entity completely independent of the State Bar. 

Taken together, these responses signal a heightened level of concern among California 

attorneys as to the prevalence and significance of substance use disorders and mental health 

distress in the profession, coupled with a moderate level of awareness about the State Bar’s 

existing resources to address those problems, and a clear reluctance to utilize those resources. 

If the LAP were reorganized as an entity independent of the State Bar, there is a minority (15%) 

that would still not be open to the idea of utilizing the LAP, but a majority who would appear to 

at least be open to that possibility, pending the provision of further details. 

In my opinion, two competing conclusions can be drawn from these findings: First, that the 

State Bar is uniquely positioned to provide the level of resources and services that most 

California attorneys clearly believe are lacking when it comes to addiction and mental health 

distress in the legal profession. Put another way, enhancing and significantly increasing the 

reach, scope, and effectiveness of the LAP would likely be a welcome development and viewed 

as the State Bar providing much-needed and valuable services to its members. This conclusion 

would support retaining the LAP within the State Bar, subject to ongoing and increased 

improvements. 

Alternatively, the findings could support the idea that the perception of the LAP as part of the 

State Bar presents too many obstacles to reasonably believe that utilization could ever reach 

the level needed to match or meaningfully address the scope of the problems in the profession. 

Under this interpretation of the findings, a separation from the State Bar would be supported, 

with the significant caveat that the devil would be in the details as to whether such a separation 

would actually lead to increased utilization of the program, because the majority of 
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respondents answered “Maybe” (35%) or “Unsure/Would Need More Information” (26%) when 

asked if separation from the State Bar would make them more likely to utilize the LAP. 

C. Position of LAP Oversight Committee 

The LAP Oversight Committee is a key stakeholder in this analysis. As such, the question raised 

by the Appendix I Review has been squarely on their radar throughout 2018 and has been 

addressed in two separate Oversight Committee meetings I have attended this year (one 

telephonically, and one in-person). Throughout these discussions, the views expressed by the 

Committee as to the appropriateness of the State Bar as host of the LAP have been wide-

ranging and fluctuational, taking into account many different and sometimes competing 

considerations. For example, frustration was expressed by some Committee members that the 

LAP was subject to a recently-negotiated employee classification system and salary schedule for 

all State Bar employees. Under this system, the LAP would likely be precluded from hiring 

licensed mental health clinicians in the future, due to the limitations the system imposes. At the 

same time, many of the Committee members expressed a realization that there are many 

practical and logistical benefits associated with being part of the State Bar, including access to 

the Bar’s overall infrastructure and the support it can provide. 

At the May 2018 Oversight Committee meeting, I presented a report of my initial findings 

related to both the LAP survey and the attorney survey, as well as the more general 

considerations which would underpin this report. A robust conversation ensued, wherein the 

Committee members discussed various pros and cons associated with reorganizing the LAP as 

an entity separate from the State Bar. Following this discussion, the Committee held an 

informal vote to determine what it would recommend at this point in time regarding the 

Appendix I question. The Committee voted in favor of retaining the LAP within the State Bar at 

this time. 
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Chief among the considerations supporting the Committee’s position was the fact that a 

significant amount of changes and improvements have been underway within the LAP over the 

course of the last year, including a tremendous streamlining of processes and enhancement of 

program materials and educational content. Many if not most of those improvements will take 

additional time for their benefits to be realized as they are beginning to be deployed moving 

forward. The Committee believes, and I would have to concur, that initiating a separation from 

the State Bar at this time would have the potential to disrupt progress, divert momentum, and 

distract attention from the improvements currently underway, ultimately making the work of 

the last year amount to an academic exercise as it would be unknown if those improvements 

would have led to increased utilization and better functioning of the LAP as a program of the 

State Bar. Put more simply, the work of the last year has not yet borne fruit, and therefore the 

issue of separation is premature at this time. 

The Committee expressly did not conclude, however, that retaining the LAP within the State Bar 

was the better or best course of action in the abstract or the long-term. Rather, they concluded 

that it is the best course of action to support the LAP’s mission at this time. This, I believe, is a 

critical distinction. If the changes and improvements currently underway at the LAP—including 

a greatly enhanced focus on outreach and outreach strategies—do not yield higher utilization 

and better overall functioning of the LAP over the next several years, it would be clearer that 

being part of the State Bar was not, and could not be, the best fit for the program and its 

mission. 

D. Feedback from State Bar Court 

The State Bar Court is another important stakeholder in this analysis, primarily because the 

Court relies upon the judgment and recommendations of LAP staff while adjudicating 

cases involving substance use and mental health disorders (ADP cases). I did not formally 

interview a State Bar Court Judge or staff member to solicit an official position of the Court on 

the Appendix I Review question, but nonetheless had the opportunity to hear feedback from 
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both Presiding Judge Catherine Purcell, who regularly attends LAP Oversight Committee 

meetings, and Judge Roland, Assistant Supervising Judge of the Hearing Department. It became 

clear to me that the State Bar Court views the LAP as an integral partner in certain of the cases 

that come before it, and therefore any reorganization of relocation of the LAP outside of the 

State Bar would need to ensure for continuity in availability of expert guidance from the LAP to 

the State Bar Court, and preservation of the lines of communication and overall working 

relationship between the two entities. Any change to the structure of the LAP that would 

materially diminish, disrupt, or delay the availability of LAP participation in ADP cases would be 

a significant detriment to the State Bar Court and its ability to fulfill its role within the broader 

scheme of attorney regulation in California. 

E. Potential Benefits of Separating the LAP from the State Bar 

The foregoing facts and discussion notwithstanding, there could be numerous potential and 

hypothetical benefits to relocating the LAP outside of the State Bar, including greater autonomy 

and decision-making authority for the LAP staff in relation to hiring, program structure, content, 

and overall direction. As such, it is possible that a LAP outside of the State Bar could enjoy 

greater capacity for innovation. It is also possible that the LAP could experience increased 

utilization if it were separated from the State Bar, for reasons discussed above, including the 

perception of many lawyers that it is risky to seek help for a substance use or mental health 

problem from the State Bar. Additionally, the LAP survey and interviews that were conducted 

for purposes of this analysis revealed that being removed from the politics and bureaucracy of a 

state bar was viewed as a positive among many who work in lawyer assistance. It is important 

to note, however, that current staff of the California LAP have expressed a strong interest in the 

program remaining part of the State Bar, and view the State Bar as a good, if not in all cases 

perfect, host for the LAP. 

While it is not a “benefit” of separating the LAP from the State Bar, it must be noted that, 

should the decision be made to separate the program, a broadly-applicable roadmap for how 
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the process could unfold already exists: the process that was undertaken to separate the 

Sections from the State Bar and to create the California Lawyers Association (“CLA”) following 

the passage of SB 36. Included in that process was the creation of a mechanism by which the 

State Bar would continue to collect dues that would be used to support the work of the CLA, if 

it meets certain conditions, including serving a public purpose. A provision such as this, which 

would allow the State Bar to continue to collect dues to support the LAP, would be an 

enormously important component of any process that was undertaken to separate the LAP 

from the State Bar. As has been discussed, adequate and stable funding is of paramount 

importance to the LAP and without such it will be wholly unable to fulfill the vital purpose for 

which it was created. At the same time, it is unclear if California attorneys (and law students) 

will come to view any newly-formed LAP as being truly independent from the State Bar if the 

Bar is collecting the funds for the LAP to operate. Any resulting doubt as to the LAP’s true 

independence from the Bar could obviously serve to undercut one of the primary potential 

benefits of separation in the first place, namely increased program utilization. 

F. Potential Benefits of Retaining the LAP Within the State Bar 

As an initial matter, it must be noted that the LAP was created by statute, and therefore new 

legislation would be required to alter its structure or remove it from the State Bar. As such, one 

potential benefit of retaining the LAP within the State Bar would be to avoid the time, effort, 

and cost associated with such an undertaking. Additionally, as has been discussed above, there 

are a significant amount of program improvements currently underway at the LAP, with even 

more being contemplated. The time, effort, and cost associated with undertaking those 

initiatives would have been largely for naught if the program is extricated from the State Bar in 

the near term, prior to the benefits of the initiatives being realized. Additionally, current LAP 

staff have expressed a desire to remain part of the State Bar, and it is likely that they would 

seek to remain as State Bar employees, rather than continue as LAP staff, should the decision 

be made to separate the program. An additional benefit of retaining the LAP within the State 

Bar, therefore, would be to retain the current LAP staff and the experience and institutional 
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knowledge of the LAP that they bring to their work. Attempting to create an alternately 

structured LAP with entirely new staff would seem to be a significant challenge that could 

threaten program continuity and reduce program efficacy and functionality until new staff and 

program management were fully up to speed. 

Additional benefits of retaining the LAP within the State Bar include: preservation of working 

relationships with ADP, the State Bar Court, and other departments within the State Bar that 

benefit from the services offered by the LAP; preservation of stable and secure funding for the 

LAP through the existing dues collection mechanism; providing the LAP access to the State Bar 

infrastructure and resources; allowing the State Bar to oversee an important public protection 

function and provide a unique and valuable service to its members. 

G. The Nexus Between Public Protection and Lawyer Assistance 

The State Bar of California Board of Trustees has, as part of a recent restructuring of the State 

Bar, adopted a new mission statement for the Bar which reads: 

The State Bar of California’s mission is to protect the public and includes the primary 

functions of licensing, regulation and discipline of attorneys; the advancement of the 

ethical and competent practice of law; and support of efforts for greater access to, and 

inclusion in, the legal system. 

While I do not have firsthand insight into the process which resulted in the language 

adopted, it is my understanding that the phrase “advancement of the ethical and 

competent practice of law” was intended to extend only to regulatory functions. 

Nonetheless, a direct line can be drawn between lawyers impaired by substance use or 

mental health disorders on one hand, and potentially unethical and incompetent practice 

of law on the other hand. Statistics vary from jurisdiction to jurisdiction, but a conservative 

estimate of the percentage of disciplinary matters and malpractice claims tied to lawyer 
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impairments would be somewhere in the neighborhood of 30%; some estimates peg 

the number as high as 60%. And those are only the disciplinary matters or malpractice 

known to be related to lawyer impairment. My experience counseling addicted 

attorneys, as well as the experience of many LAP directors around the country, suggests 

that there is often a significant amount of incompetent and unethical legal practice tied 

the level of detection or discipline. Simply put, lawyers in the grips of an addictive 

disorder, mental health crisis, or co-occurring disorder are far more likely to underserve 

their clients and struggle with minimum competence, but often the clients and the 

attorney’s coworkers remain unaware of the underlying dysfunction. 

California’s Rule of Professional Conduct 3-110, which defines “competence” to include the 

“mental, emotional, and physical ability reasonably necessary” for representation clearly 

touches upon the very aspects of an individual that can become compromised through an 

addiction or mental health problem: their mental, emotional, and physical state. In our 

2017 Report from the National Task Force on Lawyer Well-being5, my colleagues and I 

discussed the connection between lawyer impairment and competence: 

Troubled lawyers can struggle with even minimum competence. At least one author 

suggests that 40 to 70 percent of disciplinary proceedings and malpractice claims 

against lawyers involve substance use or depression, and often both. This can be 

explained, in part, by declining mental capacity due to these conditions. For example, 

major depression is associated with impaired executive functioning, including 

diminished memory, attention, and problem-solving. Well-functioning executive 

capacities are needed to make good decisions and evaluate risks, plan for the future, 

prioritize and sequence actions, and cope with new situations. Further, some types of 

cognitive impairment persist in up to 60 percent of individuals with depression even 

5 See The Path to Lawyer Well-Being: Practical Recommendations for Positive Change. The 2017 Report of the 
National Task Force on Lawyer Well-being. Available at: 
https://www.americanbar.org/content/dam/aba/images/abanews/ThePathToLawyerWellBeingReportRevFINAL.p 
df 

16 

https://www.americanbar.org/content/dam/aba/images/abanews/ThePathToLawyerWellBeingReportRevFINAL.p


 
 

  

 

  

 

  

 

    

     

 

 

   

 

    

 

 

   

  

     

   

   

 

  

 

 

   

    

     

                                                           
    

 

after mood symptoms have diminished, making prevention strategies essential. For 

alcohol abuse, the majority of abusers (up to 80 percent) experience mild to severe 

cognitive impairment. Deficits are particularly severe in executive functions, especially 

in problem-solving, abstraction, planning, organizing, and working memory—core 

features of competent lawyering. 

Indeed, the California legislature recognized the relationship between lawyer impairment 

and competence when establishing the LAP, as California Business and Professions Code 

§ 6230 states that:

It is the intent of the Legislature that the State Bar of California seek ways and means 

to identify and rehabilitate attorneys with impairment due to abuse of drugs or alcohol, 

or due to mental illness, affecting competency so that attorneys so afflicted may be 

treated and returned to the practice of law in a manner that will not endanger the 

public health and safety. 

Insofar as the nexus between lawyer impairment and unethical and incompetent lawyering 

remains as real and tangible today as it ever has been, a strong argument can be made that 

providing a well-functioning lawyer assistance program is an important responsibility of a 

lawyer regulatory body charged with protection of the public. 

IV. Conclusion

The question of whether the LAP should be retained within the State Bar is complex and 

consequential. The Lawyer Assistance Program (LAP) was established by statute6 in 2001 

expressly “to identify and rehabilitate attorneys with impairment due to abuse of drugs or 

alcohol, or due to mental illness, affecting competency so that attorneys so afflicted may be 

6 Business and Professions Code §6230. 
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treated and returned to the practice of law in a manner that will not endanger the public health 

and safety.” In the years since its formation, the LAP has begun taking on a broader role, more 

consistent with LAPs nationwide, which also includes an educational and outreach component 

aimed at prevention and awareness. Despite the longstanding nature of the challenge that 

substance use and mental health disorders present to the legal profession, the issues are 

receiving far more attention than they ever have, and an increased recognition of the need for 

systemic reform aimed at greater attorney and law student well-being is evident throughout 

the profession. 

To be clear, the LAP has faced numerous challenges and not manifested the type of progress 

and success one might hope for and expect from a program with its level of resources. Program 

utilization, as a percentage of the overall attorney population, remains low. Roughly half of 

California attorneys remain unaware of the LAP and the services it provides, and only 21% can 

say that they would use the LAP if they needed it, while 50% say they are unsure and 30% say 

they would not. At the same time, almost 70% of California attorneys view substance use and 

mental health disorders as significant problems in the profession. Without question, room for 

improvement abounds. 

The news, however, is not all bad. A significant number of program improvements are 

underway at the LAP, including the addition of a new full-time position (senior analyst serving 

as project manager with a focus on outreach) beginning on June 18, 2018. These 

improvements, coupled with the LAP’s new Strategic Plan, promise to improve functionality and 

utilization at the LAP, hopefully leading to a program that looks different, works better, and is 

perceived more positively by lawyers and law students in the state over the course of the next 

several years. As is often said, timing is everything. Without doubt, this analysis would be 

different under two different scenarios, both relating to timing. First, if the LAP didn’t currently 

exist in California, and the State Bar was starting with a blank slate, sufficient evidence exists to 

suggest that a different structure and organization of the program—outside of the State Bar 

proper—might yield better results. (I do not believe that enough data and evidence are 

18 



 
 

   

   

      

  

   

     

  

 

    

    

     

    

    

   

     

  

     

  

  

     

      

 

     

    

 

currently available to reach the decisive conclusion that a LAP situated outside of a State Bar is 

the “best” approach, though there is enough support for that idea as to make it a wholly 

reasonable position for one to have.) Second, if the Appendix I question was being 

contemplated three years ago, when the state of lawyer well-being was not an increasingly 

prominent strategic priority for the entire legal industry nationally, the State Bar would have 

enjoyed more latitude in reinventing or relocating the LAP, as the risks of having a less 

functional LAP—even for a period, during transition—would have been less substantial. 

As it stands, however, the program does currently exist, with a framework and program design 

currently under renovation, as well as an established role in supporting other elements of the 

State Bar, including the State Bar Court. Additionally, opportunities for the LAP to grow its 

profile and have more of a positive impact on the judicial system in California can be expected 

to increase in the coming years, all of which would inure to the benefit of the State Bar if it 

remains as host of the program. For these reasons, it is my opinion that the LAP would be best 

served by remaining as part of the State Bar for the time being. My opinion mirrors that of the 

Oversight Committee insofar as it is delimited by the present time in its applicability. I would 

encourage the State Bar to remain engaged with monitoring the progress and overall 

functioning of the LAP over the next 2-3 years and to reserve the right to revisit this issue in the 

future, should doubts continue to linger as to whether the needs and objectives of all 

stakeholders are being well-served by housing the LAP within the Bar. 

By: Patrick R. Krill, JD, LL.M, MA, LADC 

Date: July 12, 2018 
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_ddi_bXVS+coWV_WcUdXcoXWrSX0SoWXlS_doXUYX_ooiVcd+X%UdocoWSdWXYid&cd+XYVSSXUY 

TUbcWc%_bXcdYbiSd%SpX^W_WSoXWr_WXSlTbUkXWrcoXlSWrU&X_ooSooX_WWUVdSkoXYVUlXCZ[XWU 

C'3X_ddi_bbkp 

\] 8X_lXjSVkX+V_WSYibXYUVXWrSXoWVUd+XoiTTUVWXWr_WXUiVXTVU+V_lXVS%ScjSoXYVUlXUiV 

oW_WSX0_VpXqSXsUV-Xr_V&XWUXl_cdW_cdX_XTUocWcjSXsUV-cd+XVSb_WcUdorcTXscWrXWrS 

VS+ib_WUVkXTSUTbS>X_d&XsSXoWVSooXWrSXclTUVW_d%SXUYXl_cdW_cdcd+XWrSXcdWS+VcWkXUY 

UiVXTVU+V_lXWrVUi+rX%UdYc&SdWc_bcWkp 



MHTFDKTHgh MHTFDKTH
 

Zn 8XWrcd-XWrSVSX_VSX%r_bbSd+SoXscWrXr_jcd+XWrSXfghX0SXT_VWXUYXWrSX`_VXUVXaUiVW 

okoWSl>XTVcl_VcbkXWr_WX%bcSdWoXlc+rWX0SX_YV_c&XWUXioSXcWXYUVXYS_VXUYX_X%UddS%WcUdXscWr 

WrSX&co%cTbcd_VkX_VlXUYXWrSX`_VpX`iW>XWrSVSX_VSX%r_bbSd+SoXscWrX0Scd+Xcd&STSd&SdW 

_oXsSbb>XTVcl_VcbkXYid&V_cocd+XcooiSoX_d&XbSooXoW_0cbcWkXTSVr_TopX. rSVSX_VSXTVUoX_d& 

%UdoXscWrX0UWrXWkTSoXUYXoWVi%WiVSop 

Z2 GSWXoW_0bSXYid&cd+XWr_WXcoX_&SIi_WSXWUXlSSWXkUiVXdSS&oXYUVXWrSXdS$WXYSsXkS_Vo> 

_d&X&UdHWXbSWXcWX0SXcdX_dkXs_kXidoW_0bSpX. rSXsUVoWXocWi_WcUdXTUooc0bSXcoXWUXr_jSXWU 

VSIiSoWXkUiVX0i&+SWXSjSVkXkS_VpX8WXcoX_X&coWV_%Wcd+Xs_oWSXUYXWclSp 

m\ . r_d-XkUiXh_WVc%-XYUVX_bbXUYXkUiVXl_dkX%UdWVc0iWcUdoXWUXWrSXfghXsUVb&Q 

mm WrUoSXl_WWSVoX_0UjSX9cdXE\Z:XdSS&X_bs_koX0SXVSjcSsX_d&XVSjcoS&pXVSoWVi%WiVcd+ 

sUib&XriVWXlUoWXUYXWrUoSX_d&X_WX0SoWXlc+rW>XcdXoUlSX%_oSo>XclTVUjSXoW_0cbcWkX_d& 

0i&+SWp 

mn	 ^W_0bSXYid&cd+X_d&X%UdocoWSd%kX_d&X%UdYc&SdWc_bcWkX_d&X_XTVUYSoocUd_bXoW_YYXscWr 

b_skSV?%UidoSbUVoXr_oX_bbUsS&XioXWUXWrVcjSXYUVXUjSVXm[XkS_VoX_d&XWUXr_jSXrc+r 

_%%SooXWUXUiVXTVU+V_lp 
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MHTFDKTHde MHTFDKTH 

] X̀‘SbcSjSXWm_WX_dXcdoSTSdoSdWXUV‛_dc__WcUdX’_dXSd’UiV_‛SXjUbidW_VkXT_VWc’cT_WcUd 

‘kXUYYSVcd‛X’UdYcoSdWc_bcWkX_doXnST_V_WcUdXYVU‖X`_VXgnnU’c_WcUdnX_doXaUiVWnXWm_W 

_VSXTSV’ScjSoXUdbkX_nX_‛SdWnXUYXocn’cTbcdS\X`_VX―cn’cTbcdSXVSYSVnXb_qkSVnXqmUXm_jS 

‘SSdX‛VcSjSoXUVX_VVSnWSoXWUXUiVXTVU‛V_‖XYUVXSj_bi_WcUdX_doXVS’U‖‖Sdo_WcUd\X Ỳ 

‖UdcWUVcd‛XcnXdS’Snn_VkXqSXTVUjcoSXWm_WXYUVXWmSX`_VXWmVUi‛mXWmSX_TTVUTVc_WS 

‖S_dn\XeUd*’U‖Tbc_d’SXcnXVSTUVWSoX_do)XcYXYiVWmSVXocn’cTbcdSXcnXdSSoSo)XWmSX`_V 

W_ZSnX_’WcUd)X‘iWXUiVX‖cnncUdXcnXWUX_nncnWX_WWUVdSkn)Xhio‛SnX_doXb_qXnWioSdWn\ 

\' eaXm_nX`pl (X_XjUbidW_VkX‘_VX_doX_X‖_do_WUVkX‘_V\XfghXcnXmUinSoXqcWmcdXWmS 

‖_do_WUVkX‘_V\X-SX_VSXWmSVSYUVSXqSbbXYidoSo)XnW_‘bS)X_doXniTSVXSYYS’WcjSX*X_‘bSXWU 

YU’inXnUbSbkXUdXWmSX‖cnncUd\X X̀nSSX‖_dkX'[\X’0XfghnXnWVi‛‛bSXWUXYcdoXTVUTSV 

Yidocd‛X_doXoS_bXqcWmX_o‖cdcnWV_WcjSXcnniSnXbcZSXt[\anX_doXUWmSVXWmcd‛nXWm_WXqS 

oUXdUWXm_jSXWUXoS_bXqcWm\X X̀WmcdZX‘Scd‛XmUinSoX_WXWmSX^W_WSX`_VXcnXWmSX‘SnW 

nWVi’WiVSX_doXWmSXiTncoSXY_VXUiWqSc‛mnXWmSXoUqdncoSX“c\S\)XWmSX‖cnTSV’STWcUd 

Wm_WXqSX_VSXcdXZ_mUUWnXqcWmXWmSXocn’cTbcdSX_V‖XUYXWmSX‘_VXUVX_VSXUWmSVqcnSXdUW 

’UdYcoSdWc_b\\\‘iWXb_qkSVnXWmcdZXWm_WXdUX‖_WWSVXqmSVSX_XfghXcnXmUinSo&\ 

\] X̀_‖XjSVkX‛V_WSYibXYUVXWmSXnWVUd‛XniTTUVWXWm_WXUiVXTVU‛V_‖XVS’ScjSnXYVU‖XUiV 

nW_WSX‘_V\X-SXqUVZXm_VoXWUX‖_cdW_cdX_XTUncWcjSXqUVZcd‛XVSb_WcUdnmcTXqcWmXWmS 

VS‛ib_WUVkXTSUTbS)X_doXqSXnWVSnnXWmSXc‖TUVW_d’SXUYX‖_cdW_cdcd‛XWmSXcdWS‛VcWkXUY 

UiVXTVU‛V_‖XWmVUi‛mX’UdYcoSdWc_bcWk\ 

00 WmUnSX‖_WWSVnX_‘UjSX“cdXs\Z&XdSSoX_bq_knX‘SXVSjcSqX_doXVSjcnSo\XVSnWVi’WiVcd‛ 

qUiboXmiVWX‖UnWXUYXWmUnSX_doX_WX‘SnWX‖c‛mW)XcdXnU‖SX’_nSn)Xc‖TVUjSXnW_‘cbcWkX_do 

‘io‛SW\ 

0X ^W_‘bSXYidocd‛X_doX’UdncnWSd’kX_doX’UdYcoSdWc_bcWkX_doX_XTVUYSnncUd_bXnW_YYXqcWm 

b_qkSV‗’UidnSbUVnXm_nX_bbUqSoXinXWUXWmVcjSXYUVXUjSVX0[XkS_VnX_doXWUXm_jSXmc‛m 

_’’SnnXWUXUiVXTVU‛V_‖\ 



 

 

 

 

 

 

 

 

 

 

    APPENDIX C
	

Lawyer Assistance Program Survey 

1. Do you believe that substance use and mental health distress are significant problems in the legal profession? (%) 

Total Gender Years in Practice 

Female Male 1-10 11-20 21-30 >=31 

66.9 72.2 62.8 76.3 76.6 65.7 55.0 

4.5 9.8 4.3 4.6 10.7 10.9 

23.4 27.4 19.3 18.8 23.6 34.2 

2. Do you know friends, colleagues, or peers in the profession who struggle with alcohol or drugs? (%) 

N = 1,249 

46.1 46.7 46.4 48.7 49.4 48.6 41.5 

35.3 41.7 31.3 33.1 39.7 47.2 

18.0 11.8 20.0 17.5 11.7 11.4 

3. Do you know friends, colleagues, or peers in the profession who struggle with mental health problems? (%) 

N = 1,252 

45.9 57.2 37.6 58.9 55.2 38.9 33.8 

27.2 44.5 25.4 29.2 42.1 48.2 

15.6 17.9 15.7 15.6 19.0 18.0 

N = 1,252 

Yes 

No 

Unsure 
7.5 

25.6 

Yes 

No 

Unsure 
38.8 

15.1 

Yes 

No 

Unsure 
36.7 

17.3 



 

 

 

 

 

 

 

 

 

  

N = 1,251 Female Male 1-10 11-20 21-30 >=31 

Yes 12.3 19.0 10.0 21.6 18.5 20.0 

No 40.4 32.5 45.5 37.9 32.4 28.6 

Unsure 47.3 48.5 44.5 40.5 49.1 51.5 

N = 1,225 

Yes 19.2 22.9 23.7 22.7 23.2 17.6 

No 80.9 77.1 76.3 77.3 76.9 82.4 

N = 1,219 

Yes 40.8 29.7 46.3 41.2 32.1 22.1 

No 59.2 70.3 53.7 58.8 67.9 77.9 

N = 482 

Yes 65.7 60.6 52.2 66.7 69.4 75.2 

No 34.3 39.4 47.8 33.3 30.6 24.8 

N = 302 

Yes 8.5 12.9 98.8 84.0 84.5 87.2 

No 91.5 87.1 1.2 16.0 15.5 12.8 

4. Do you feel that enough is being done to address substance abuse and mental health in the legal profession? (%) 

5. Since entering the legal profession, have you ever felt concerned about your use of alcohol or drugs? (%) 

6. Since entering the legal profession, have you ever felt concerned about your mental health? (%) 

7. Did you seek some form of help for your concerns? (%) 

8. Did you use the State Bar's Lawyer Assistance Program? (%) 

Gender Years in Practice 

16.1 

36.1 

47.9 

20.9 

79.1 

32.9 

67.1 

63.3 

36.7 

10.9 89.1 



 

 

 

 

 

 

 

 

 

 

 

 

 

9. In the hypothetical event that you decided to seek help for alcohol or drug use problems or mental health issues, which of the following 

resources would you be most likely to use? (%) 

N = 1,153 

Individual counseling or therapy 55.8 

Private treatment center 13.4 

Self-help or peer-support group 10.4 

Church or faith-based resource 6.2 

Other 6.2 

State Bar's Lawyer Assistance Program 4.1 

Employer-provided employee assistance program 4 

Gender Years in Practice 

Female Male 1-10 11-20 21-30 >=31 

Individual counseling or therapy 66.4 49.5 65.3 59.1 48.8 51.5 

Private treatment center 11.4 15.8 11.3 10.4 14.0 16.7 

Self-help or peer-support group 8.3 11.0 9.3 11.7 13.0 8.7 

Church or faith-based resource 4.5 6.9 6.3 5.2 6.1 7.0 

Other 3.1 7.4 1.7 5.8 7.9 7.7 

State Bar's Lawyer Assistance Program 2.6 5.2 3.3 3.3 2.8 5.2 

Employer-provided employee assistance program 3.8 4.2 2.7 4.6 7.4 3.2 

10. !re you aware of the confidential services of the State Bar’s Lawyer !ssistance Program for lawyers concerned with their alcohol or drug use 

or their mental health? (%) 

N = 1,157 

Yes 50.4 45.5 53.8 33.7 52.0 54.5 60.7 

No 49.6 54.5 46.2 66.3 48.1 45.5 39.3 

11. In the hypothetical event that you did need help for a substance use or mental health problem, would you seek assistance from the State 

Bar’s Lawyer !ssistance Program? (%) 

N = 1,156 

21.3 23.4 25.0 20.8 22.3 18.9 

25.3 27.7 20.7 25.3 29.8 32.8 

50.5 53.4 48.9 54.3 53.9 47.9 48.4 

Yes 

No 

Unsure 

21.3 

28.2 



 

 

 

 

 

 

 

 

 

 

 

 

 

12. Which of the following factors would discourage you from seeking help from the State Bar’s Lawyer !ssistance Program, or from referring 

someone else to the Program? (Select up to three) (%) 

N = 903 

Concerns about privacy 

Potential threat to bar license 

Potential threat to job or academic status 

Concerns about effectiveness of the services offered 

Social stigma 

Belief that you can handle the problem yourself 

Financial reasons 

Other 

Gender Years in Practice 

Female Male 1-10 11-20 21-30 >=31 

Concerns about privacy 71.8 54.8 69.8 60.7 61.7 55.6 

Potential threat to bar license 57.4 51.4 68.9 56.6 55.1 44.7 

Potential threat to job or academic status 41.7 34.7 55.6 35.2 38.9 24.5 

Concerns about effectiveness of the services offered 39.3 35.3 34.7 41.8 34.7 36.0 

Social stigma 19.8 21.9 32.9 18.9 15.6 17.1 

Belief that you can handle the problem yourself 10.5 18.0 19.6 9.8 12.0 14.9 

Financial reasons 11.4 9.5 16.0 11.5 10.2 6.2 

Other 5.1 8.9 3.6 7.4 6.0 9.9 

61.7 

55.3 

37.1 

36.0 

20.9 

14.6 

10.0 

7.1 

13. Would your view of these factors be different if the Lawyer Assistance Program was reorganized as an entity completely independent of the 

State Bar? (%) 

N = 906 

Yes 23.1 26.1 21.6 29.8 30.3 22.2 16.7 

No 15 8.4 19.9 10.2 9.8 13.2 21.0 

Maybe 35.2 35.7 34.1 31.6 33.6 35.9 37.4 

Unsure 26.7 29.7 24.4 28.4 26.2 28.7 25.0 



 

 

 

 

 

 

 

 

 

 

14. Would your view of these factors also discourage you from seeking help from other resources (for example, from a private counselor, self-

help group or employee assistance program)? (%) 

Gender Years in Practice 

N = 904 Female Male 1-10 11-20 21-30 >=31 

7.8 9.7 15.6 10.7 8.4 4.4 

58.1 61.5 56.8 48.4 56.6 64.1 63.7 

19.6 19.6 24.4 20.5 16.2 17.4 

11.1 14.0 11.6 12.3 11.4 14.6 

 













 

33.0 

15. What type of information about mental health and substance use issues would you find the most useful or would you be interested in 

receiving? (Check all that apply) (%) 

N = 1,011 

64.6Information about available resources… 

Self-help information… 

Info and statistics about the prevalence of 

mental health and substance use
 

32.1Screening tools 
8.4Other 

Information about available resources… 69.9 61.7 70.0 67.3 63.4 60.2 

Self-help information… 53.0 52.2 61.1 59.9 46.1 45.2 

36.4 32.0 41.9 32.7 31.4 28.4 Info and statistics about the prevalence of 

mental health and substance use 

Screening tools 34.5 31.3 38.9 36.1 30.9 27.3 

Other 6.5 8.4 1.9 8.2 13.1 10.8 



 

 

 

 

 

 

 

 

16. Years in practice (%) 

N = 1,076
 
1-10
 
11-20
 
21-30
 
>=31
 

27.9 

14.3 

20.1 

37.7 

17. Gender (%) 

N = 1,117 

Female 38.0 

Gender variant/non-conforming 0.2
 
Male
 
Prefer not to answer
 

57.6 

4.3 
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