Summary of Responsesto Request for Public Comment re Legal Mal practice Insurance

Unclear
Response, or
In Favor, Did not
In with Addressthis
Topic Favor | Opposed | Qualifications Topic
Requiring attorneys to disclose to the State Bar whether they
have legal malpractice insurance, potentially including the
amount of coverage and the type of policy (i.e., clams-made
or occurrence-based)
e Making thisinformation available to the public 3 17 286
e Limiting thisinformation to aggregate analysis by
the State Bar 6 3 297
Requiring written client acknowledgment of an attorney’s
disclosure that they do not have legal malpractice insurance 13 9 306
Requiring attorneys to disclose on all written communication
with clients, on their websites, and on all advertising, that
they do not have malpractice insurance 2 12 1 291
Eliminate disclosure requirement 8
No change to current disclosure rule 47 251
Mandating legal malpractice insurance for attorneys as a
condition of licensing, except for in-house counsel and
government attorneys 44 218 18 24
e Open Market Model 36 1 269
e Captive Fund Model 9 54 243
Developing a Continuing Legal Education or Practice
Management program that provides an interactive self-
assessment of law practice operationsin an effort to examine
legal malpractice liability
e Mandatory for all 9 4 293
e Mandatory for uninsured attorneys 2 3 301
e Optiond 10 2 294
Promoting the voluntary purchase of insurance
e Educating lawyers about the benefits of insurance
(including risk assessment and claims handling
functions, CLE provided; etc.) 12 3 291
Educating the public about the significance of an
attorney not having effective coverage (including
claims-made “tail” policies) 9 2 295




Comments reflecting qualified support for mandatory legal mal practice insurance include the

following:
e Minimum income threshold should be established, below which insurance would not be
required
e Exceptions should be provided in addition to in-house counsel and government attorneys,
including:

o Probono work
o Advisory role for small startups, when practice does not involve interaction with
court
o Attorneys with income below a minimum threshold
o Attorneys who post bond or surety
e Minimum required coverage should be low
e Premium cost must be reasonable
e Evidence of harm to clients of uninsured attorneys should be provided

Comments reflecting opposition to mandatory insurance include the following:
e Malpractice insuranceis not required under all circumstances
o Examplesinclude specific areas of practice, attorneys who are semi-retired,
attorneys who maintain alicense but do not provide legal representation
The cost of insuranceis prohibitive to attorneysin small and solo practices
The increased cost would negatively impact low income clients
Attorneysin low-risk practices would effectively subsidize those in higher-risk practices
The State Bar should not impose increased regul ations on attorneys
More research is required before any recommendations are made



AMERICAN
INSURANCE

A 4
l l ASSOCIATION

WESTERN REGION

1414 K Street
Suite 600

Sacramento, CA 95814
916-402-1678

www.aiadc.org

November 2, 2018

The State Bar of California
Malpractice Insurance Working Group

RE: California State Bar Study re Issues Related to Errors and Omissions Insurance for
Attorneys

Thank you for the opportunity to review and provide comment on the State Bar’s attorney
malpractice insurance study and proposal.

Lawyers Professional Liability Insurance is extremely important in providing adequate
protection particularly for higher risk areas of practice, including the difficult client demands
and technology or communication issues. However, it is extremely important to maintain a free
market insurance system in order to provide adequate capital, spread of risk and maintain a
balance of premiums to adequately address differences in lawyer's practices and adherence to
risk management.

Implementation of a captive fund model to support mandatory insurance availability for this
profession has a number of significant disadvantages in providing sustainable, adequate
protection for the California profession and the public. We would like to share key issues with
such a model:

1. Insurance Market Needs and Funding Responsibilities for a Captive Model:
To maintain a Captive insurance model basically means self-insurance. There are
funding requirements to maintain excess capital in reserve to pay claims. If these
minimum capital requirements underestimate actual claims, there may not be enough
funds available to provide an adequate level of protection. Captive models can be
difficult to start up given the up-front funding needs. This could create an undue
financial strain on the California legal profession. Raising capital to support this reserve
will need to be mandatory to sustain a captive solution. This could also put all
participants at risk for future funding, even if they remain claim free. This will
significantly affect new/start up law firms with initial funding requirements as well as
tax the entire industry for severe claims coming from but a few law firms.


http:www.aiadc.org

Captives are often built to address gaps or unavailability of acceptable insurance in the
free market. The Oregon Fund program was developed in 1977 in response to a lack of
insurance options for law firms. This is not the current situation in California. In fact,
quite the opposite as there are over 40 viable insurers in California, which is more than
adequate to serve California law firms.

Financial Performance Volatility, Capacity and Premium Requirements:

Insurance is based on a principle of risk. To keep costs down, this risk of insuring
California law firms are spread among many insurers. Under a captive insurance
arrangement for a California Lawyers Professional Liability Insurance Captive, the pool is
available to firms domiciled in the state, which relative to the nationwide insurance
industry has a small and homogenous spread of risk. That means costs can vary greatly
each year, making it difficult to budget for actual insurance needs given this volatility.
This volatility could provide huge financial burdens to this profession.

As we compare again to the Oregon program which provides $300,000/$300,000 in
coverage with an additional $50,000 for expenses. In 2018, the basic premium is $3,500
per attorney regardless of area of practice or claims history. The fairness of a basic
premium regardless of the area of practice or claims history puts great strain on those
firms in low hazard areas of practice and/or without claim and therefore subsidize the
firms in higher exposure areas of practice or with possibly poor controls and procedures
which lead to claim activity. As these inequities develop, the sustainability of such a
program is in question. Further, this "flat premium" doesn't incentivize firms to practice
risk management which ultimately protects their clients as their premium will be the
same no matter how many claims are brought against them.

The Oregon Fund claim frequency rate is 11% for reported claims. The average spend
on a claim for defense and expense is $21,000. Considering the DOI filings of several
major carriers in California, the frequency rate in Oregon is multiples higher than those
of private carriers in California. It is believed that the increased frequency in Oregon is
due to more claims being made as it is known that all firms have insurance. There is also
the potential for an increase in claims if the culture requires every lawyer have coverage
with the expectation that every client unhappy with the outcome of their case sues their
lawyer.

A Captive Fund Model will need to consider minimum insurance requirements for each
law firm. Purchasing policy limits under $250,000 is discouraged as the cost of defense
can easily erode the limits leaving little for indemnity or limiting our ability to defend a
defensible matter. The vast majority of insured firms in California purchase limits of
$250,000 or more. Oregon's rate of $3,500 per attorney is significantly higher than the
average rate per attorney paid in California due to the free market system and available
capacity. These attorneys are carefully underwritten so that firms who practice in
riskier areas of practice pay more than those who practice in less claim generating areas

of practice.




The Captive model would be inferior to the free market system that provides unique
coverage, capacity, pricing options and solutions to cater to specific law firm

needs. Coverage provided in a mandatory captive model may not be as broad as in the
free market, nor does it have the potential to provide creative solutions to firms with
specific needs because of the underwriting expertise and specialization required and
maintained in traditional insurance companies. Capacity or limits available to larger
individual firms may not be adequate for their specific exposures requiring them to
pursue supplemental solutions in addition to what the captive may offer.

3. Significant Administration, Actuarial and Service Requirements:
There are numerous service, actuarial, financial, administrative and management needs
built into the private insurance sector but would need to be outsourced or built which
will increase costs of a Captive model.

Because captive insurance is a self-based product, the quality of service must be
dictated by the state or the law firms. To cut costs, important risk management
solutions, education and training may be eliminated-these tools are provided by the
private insurance market to improve risks and educate clients. Third-party vendors or
service providers can provide services and offer savings in the captive model, however,
it can also cause services to be inadequate, inconsistent and cookie-cutter to all
participants instead of catered risk management programs that can help in specific
areas of practice or provide critical information as to emerging issues and trends.

Captive insurance requires additional resources to manage the administration, claim
management and actuarial resources to determine initial and ongoing capital

needs. This contributes to higher overall costs, as additional staffing is required to
handle these daily operations and policy administration responsibilities.

4. Questions/Considerations:

A potential impact will be that attorneys let their license lapse and go "inactive" due to
the costs of mandatory insurance. For instance, an attorney who is practicing part-time
or not at all but who wishes to maintain their license to keep their options open, may
choose to go inactive.
Related to this-

e Will this result in a loss of revenue from licensing to California?

e |sthere a disproportionate impact for female attorneys or older attorneys

approaching retirement?
e Does this make it more difficult for a new attorney to launch a solo practice?

Thank you for your consideration.
Katherine Petttibone

Vice President, Western Region
American Insurance Association



Forcing ALL lawyers to purchase malpractice insurance based on the assumption that SOME lawyers
may be unable to satisfy the rare malpractice judgment is a heavy-handed way of addressing what --
upon a review of the actual evidence -- may turn out to be a bogeyman.

First, what is the actual problem that this working group is trying to address? Is there reliable empirical
data showing that courts are issuing judgments against lawyers for malpractice and that those
judgments have been found to be uncollectible? While some lawyers are accused by clients of
malpractice (often for leverage in response to a claim for unpaid fees), the legal standard to prove a
malpractice claim is quite high and very difficult to meet, as any lawyer familiar with such claims knows.
(For example, in the litigation context, it requires proof that the client would have obtained a better
outcome at trial -- which requires a "trial within a trial.") Also, lawyers often make "mistakes," but the
law in California provides several mechanisms for enabling the lawyer to correct them, such that the
client does not suffer any harm.

Can the committee answer the following questions:

A. How many lawyers each year have a judgment for malpractice entered against them? (This
information should be easy for the State Bar to ascertain, including because the State Bar Act requires
lawyers to report various lawsuits and/or judgments involving malpractice against them.)

B. Of those judgments for malpractice against lawyers (or their firms), how many are ultimately found
to be uncollectible?

C. What is the average, median, lowest, and highest dollar-value of such uncollectible judgments?
(Also, how many such judgments exceed even the typical malpractice coverage limit? And how many
such judgments are against lawyers who not only were careless enough to have breached their duty of
care to the client but also would likely not comply with a duty to purchase malpractice insurance?)

Having some actual data about the perceived issue that the committee is addressing should be the very
first step in the analysis. Yet | did not see any such data in any of the committee's materials online. (If
you have this important data, | think it should be prominently posted.)

The committee should not feel pressure to "do something" about a perceived issue if it does not have
reliable data as to the nature and magnitude of the issue. In a free society, clients who really care about
whether a lawyer carries malpractice insurance -- or what the policy limit is, or whether the lawyer has
been sued before, or how many similar cases the lawyer has handled, or even whether the lawyer
passed the bar on his/her first try -- are always free to ask.

And if the committee has data showing that prospective clients do not ask, and if the committee
concludes that it is important enough, then it should do no more than consider ways to encourage
clients to do so. On that note, it is notable that even the State Bar's guide to finding and hiring a lawyer
does not suggest that clients do so: http://www.calbar.ca.gov/Public/Free-Legal-Information/Legal-
Guides/Finding-the-Right-Lawyer.

— Anonymous Citizen


http://www.calbar.ca.gov/Public/Free-Legal-Information/Legal
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Options Under Consideration:

Amending rules requiring attorneys to disclose to clients that they do not carry legal malpractice
insurance.

Options being considered:

Any of the 3 options bolded below are acceptable to me, and the italicized explanations are why | think
the other options could create new problems:

Requiring attorneys to disclose to the State Bar whether they have legal malpractice insurance,
potentially including the amount of coverage and the type of policy (i.e., claims-made or occurrence-
based) and;

I have no objection to the State Bar being informed, but wonder if you need that add’l record-
keeping? When policies end or carriers change (by corporate merger or change of coverage),
would we need to notify you further? If so, and someone didn’t, would that be deemed
NonCompliant? Would ‘non-compliance’ be failure to have coverage or a problem with the
notice to you issue?

Making this information available to the public; or

I truly believe that ‘making the information public’ can best be done 1:1 between Attorney:Client
(as is done now).

Often clients are looking for The Deep Pocket, when we are looking for The Solution (to their
problem as we see it to exist) ~ but sometimes we are not being told the whole story.

Having this on a Member’s State Bar Membership listing would invite litigation, and given how
Attorneys’ work is misrepresented on TV and in the media, we do NOT need a target on our
back..

Limiting this information to aggregate analysis by the State Bar;

Requiring written client acknowledgment of an attorney’s disclosure that they do not have legal
malpractice insurance;

Requiring attorneys to disclose on all written communication with clients, on their websites, and on all
advertising, that they do not have malpractice insurance; or.

How does this help? | may not understand the problem you are trying to solve, as | deal with a
lot of marginally competent people (Conservatorship attorney). Clients, their Family Members
and their CareGivers (vs CareTAKERS) have enough understanding our explanations about their
legal situation, which is girdled by the Probate Code, Welfare & Institutions Code pplus the other
codes depending on the problem (Financial, Gov’t, etc.). We all deal with FACTS and LAW ~ as
well as EVIDENCE and DISCOVERY. While | am allowed to have a Client sign a Waiver, | still don’t
do that (and refer out that part of the case) b/c in my experience, they don’t really understand it.
And when others have done the Waiver Thing, | hear “well, | only signed it b/c | knew | needed



him to help me and if | didn’t sign, he wouldn’t.” By analogy, I think this would work the same
way.

No change to current disclosure rule.

Mandating legal malpractice insurance for attorneys as a condition of licensing, except for in-house
counsel and government attorneys. | THINK EVERYONE SHOULD BE TREATED THE SAME.
Options being considered:

Insurance to be obtained in the private insurance market (“Open Market Model”); this method would
include competition, right? Sounds economically more healthy than the other options, but we would
need at least 2 different companies.

Insurance fund, established by statute, would provide minimum insurance coverage for all attorneys
(“Captive Insurance Fund Model”); additional coverage could be purchased on the private market;

A Captive Fund could be run by the State Bar, a private insurance company, or an entity created
expressly for this purpose. Without data, | cannot tell if this would be the least expensive way to
accomplish the desired goal ~ of protection of the public ~ but why not compete in the open market?
How do we Attorneys know that an “in house” administration would not become bloated and/or
political?

No mandatory insurance requirement (except for limited liability partnerships or law corporations, as
presently required by statute).

Developing a Continuing Legal Education or Practice Management program that provides an interactive
self-assessment of law practice operations in an effort to examine legal malpractice liability. Options
being considered: ALL 3 OF THE FOLLOWING ARE FINE:

Require all attorneys to complete the self-assessment;
Require uninsured attorneys to complete the self-assessment; or

Provide the self-assessment as an optional tool, but not require it.



Promoting the voluntary purchase of insurance by:

Educating lawyers about the benefits of insurance (including risk assessment and claims handling
functions; CLE provided; etc.); and/or

Educating the public about the significance of an attorney not having effective coverage (including

claims-made “tai

I” policies).

As someone who has been active in educating Seniors, trying to educate the public about
something is an overwhelming task and can increase confusion: we Attorneys are not sly or
charismatic like the Fraudsters. | have used The Script (about avoiding Fraud) and people
remember the topic/title but not the do or don’t do piece.

Years ago, when | worked for what turned out to be a Trust Mill giving the ERISA Pre-Retirement
planning speech, the attendees hearing about a Trust and a Pour-over will concluded that they
didn’t need a Will, which may not be so if they have Beneficiary-titled assets like IRA’s or
Insurance policies, where the Beneficiary nomination may lapse or predeceased.

Now, b/c of the Estate Recovery Claim changed eff 1/1/2017, so that now it is due solely from a
Probateable Estate, | am seeing very poorly drawn trusts written by Paralegals. People don’t
want to pay for legal services, but the harm is often being done by NON-ATTORNEYS. And
sometimes we cannot fix it for them ~ depends on when they come to see us. Very hard to ‘get
the money back’ for them. Should we be involved in litigation about that b/c we tried our best,
they expected a better result, but the Judge decided correctly, and now we have to be
defended???

There are bad eggs out there, but I’'m not sure that ‘insurance’ is the solution: our courts need
more money to have more time to really understand what is being pleaded.

Any known fiscal/personnel impact

Unknown at this time.

Background material

Item 702 September 2018

Source

Board of Trustees

Deadline

November 5, 2018
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November 1, 2018

Dear Ms. Linda Katz,

Please find my commentary on the Malpractice Insurance Working Group’s study below. Thank

you for providing us members of the bar with the opportunity to comment.

One of the most important core principles to follow when creating a startup is to first focus on
the problem your potential customers are facing (i.e., the demand) and only after you've fully
identified the problem should you focus on your proposed solution to that problem (i.e., the
product or service you will be supplying as a startup). The logic behind this principle is obvious
and yet often ignored: Only after fully understanding the problem your customers face can you
accurately provide them with a solution, and thus, a reason for using your product or service.
The cost of not following this principle as a startup is often suicidal: many startups have gone
broke by investing in solutions to phantom problems or real problems that they didn’t take the

time to properly understand.

It seems that the Malpractice Insurance Working Group has fallen into the same potentially fatal
trap as countless misguided startups - of focusing on a solution to a phantom or poorly
understood problem. But in the case of the Working Group, the fatal consequence of its
misdirection could be far worse than the suicidal consequence of startups’ analogous
misdirection - in this case, it would not be merely self-destruction, but, rather massive damage

to the customer itself.

Let’s start with identifying the Working Group’s “customer.” In its attempt to understand whether
mandatory insurance is a good idea, it has turned to the public on the one hand (any member of
which who could be impacted - either negatively or positively - by the solution) and attorneys on
the other. Since the solution is an idea to protect the public from attorneys’ misconduct, we can
infer that the Working Group’s client is the public. In other words, mandatory insurance is not a
product for attorneys, but attorney feedback is important because, although we want to provide
the customer with a product it needs, we still want to minimize the negative impact to attorneys,

and we also want to understand how attorneys being impacted will ultimately impact the



customer - the public. The idea that the Working Group’s customer is the public is further
supported by the Working Group’s stated goal to “successfully transition to the 'new state bar’ -
an agency focused on public protection, regulating the legal profession, and promoting access

to justice.”

How about the problem? The problem the Working Group is addressing is compensating the
public for legal representation that has gone bad. But, of course, the first step in understanding
a problem isn’t to assume its existence. Let’s back up for a second to look at how the public
experiences legal representation, before we consider how it experiences legal representation

gone bad.

The vast majority of the public cannot even access legal representation. Recently, the Federal
Reserve did a study to determine how the public would fare if faced with a $400 emergency.
The answer was shocking: 47% of the people in this country would either have to sell something
or borrow money to cover such an emergency. If 47% can’t afford a $400 emergency, what

percentage would be unable to afford a legal emergency? One estimate is 85%.

Given that the vast majority of the public has no access to legal representation, the problem of
the public not being able to collect compensation due to attorney malpractice is a problem faced
by a slice (those who are unable to get compensation) of a slice (those who suffer malpractice)

of the minority of the public who can access legal help in the first place.

While the solution, mandatory insurance, to the problem of being unable to receive
compensation for attorney malpractice, might serve those members of the public who do suffer
this problem quite well, we can’t forget about the much larger chunk of the public and how it

might be affected by this solution.

I am the co-founder of two tech startups, Proboknow and Lowboknow, both of which are geared

toward bridging the access to justice gap. Along with my co-founders, | have sacrificed quite a
bit in order to work full-time on our solutions to the access to justice problem. | have worked
more than full-time with zero income for over three years, largely drained my bank account, and

lived for three years in my late 30’s with my mother because of not being able to afford rent


http://www.calbar.ca.gov/Portals/0/documents/702-Malpractice-Insurance-Working-Group.pdf
http://www.npr.org/2016/04/24/475432149/could-you-come-up-with-400-if-disaster-struck
https://www.forbes.com/sites/markcohen1/2017/01/07/its-time-for-a-digital-legal-marketplace/2/
http://www.proboknow.com/
http://www.lowboknow.com/

(imagine her sacrifice!). Each of the co-founders has moved in with parents in order to work for

no income on our startups.

Proboknow is focused on engaging attorneys in pro bono work. One of our methods of engaging
attorneys is by connecting those attorneys in need of practical experience with pro bono work,
on the one hand, and more experienced attorney mentors to help guide them through their pro

bono work, on the other. Ever since the Global Financial Crisis of 2008, a significant percentage

of new attorneys has struggled to find entry-level employment. After graduating from the
University of Virginia School of Law in 2008, | myself was unable to find work for over a year —
even after passing both the California and New York bars and expanding my job search from
public defender jobs (my dream job) to public interest jobs across the board and then finally to
any law-related job under the sun. My personal experience of struggling to find work while
wanting to serve the public as an attorney (and knowing full well how many people are unable to

access representation) largely provided the impetus for Proboknow.

Unsurprisingly, one of the biggest obstacles entry-level attorneys face in their job hunt is that
they don’t have experience actually practicing law. Generations of attorneys have relied on their
first job to show them the ropes of being an attorney. Since these first jobs are harder to come
by than they used to be, our method of enabling new attorneys to gain the experience they need
through pro bono experience and mentorships offers them a viable solution to the conundrum of
needing a job to get experience but needing experience to get a job. Their new-found practical
experience bolsters their chances of landing jobs, or, alternatively of building their own
practices. Despite the logic behind this happy marriage of new attorneys in need of experience
with the experience they need, one of the challenges that we’ve encountered in engaging new,
still-unemployed attorneys is that they don’t typically have malpractice coverage. We have been
able to mitigate this concern at times by connecting the new attorneys with legal services
organizations; the legal services organizations are typically happy to accept a low-income
client’s case as their own because we have already done the work of finding an attorney willing
to handle the case, and a mentor to guide that attorney through pro bono work, thereby allowing
the legal services organization to accumulate another stat of a client served with minimal effort
on their part. When we succeed in making this connection, the new attorney is covered by the
umbrella policy of the legal services organization. But, this connection is not always successful,

and a portion of new attorneys handle their pro bono work bare, without coverage.
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In addition to new attorneys in need of practical experience, we also engage experienced
attorneys who have no experiential needs but just want to give back. These attorneys sign up
for our platform because it offers them a more convenient and efficient way to proactively
connect with pro bono opportunities, not because it appeals to their self-interest in any way.
Many of these attorneys are solos or belong to small firms that are insured, and they use their

insurance policies from their practices to cover their work with their pro bono clients.

Another category of attorneys we engage in pro bono work is those at the opposite end of their
careers than new attorneys - retired attorneys. Like unemployed new attorneys, they often have
the spare time to do pro bono work, and, unlike new attorneys, they also have the experience
needed to do it on their own. What they often don’t have is malpractice insurance. Again, we
can try to mitigate this concern by connecting them with legal services organizations, and
having them covered by the legal services organization’s insurance; but, again, this isn’t always

possible.

If malpractice insurance were to become mandatory, | would anticipate that this would reduce
the number of attorneys willing or able to do pro bono work. Unemployed new attorneys and
retired attorneys, the two groups of attorneys with the most time to spend on pro bono work,
would not purchase insurance just to handle free cases. Furthermore, if a drastic transformation
of the legal malpractice insurance market (such as the transition to a captive model) were to
drive up the cost of insurance for employed attorneys, then it's easy to imagine them being less
able to handle pro bono cases; time spent on free legal work would become a more expensive
opportunity cost, as the increase in overhead brought about by higher insurance costs would
necessitate a need to spend more time either billing or attracting paying clients. In the
meantime, higher insurance costs faced by already under-funded legal services organizations
could conceivably both shrink the size of their paid attorney staffs and their ability to use their
insurance to cover cases staffed by volunteers (if using their insurance to cover volunteers
somehow increases their insurance costs, or if the management of volunteers becomes a cost
they can no longer afford). Since legal services organizations already are forced to turn away
the majority of low-income clients in need of their services, reducing their capacity to assist

these clients would make the access to justice gap even more disastrous.



When we talk about free legal services - whether in the form of pro bono work provided by
private attorneys in their spare time or in the form of legal services provided by staff attorneys at
legal services organizations - the demographic being served is strictly “low income.” The bar to
qualify as “low income” is set so low that a single-person household with a full-time minimum
wage in California is too rich to qualify. In other words, free legal services apply to only a

relatively small bookend of the population stranded in the access to justice gap.

Our other startup, Lowboknow, serves working class and middle class people who don’t qualify
for free legal assistance and yet still cannot afford market rate for an attorney. These higher
income victims of the justice gap, ironically, are, in a way, worse off when it comes to accessing
an attorney than low-income clients, since they have no shot of qualifying for free help and also
can’t come close to affording to pay for market rate help. To address their needs, Lowboknow
engages solo attorneys and small firms in low bono, or affordable, legal work. As most solo
attorneys and small firms experience periods during which they operate below capacity, we
connect them with working and middle class clients during these lulls in business, and
encourage them to make their services more affordable by discounting their normal rates or
offering highly targeted limited scope assistance. One group of solos that is particularly
motivated to offer more reasonable rates in exchange for more clients is newer attorneys who
have recently hung their own shingle. Due to the aforementioned lack of entry-level jobs, this

group of solo attorneys has grown over the years.

Both mandating malpractice insurance and changing the malpractice insurance market in a way
that increases insurance rates for solos and small firms would most likely reduce the number of
attorneys available to charge low bono rates, and could very conceivably drive up an already
largely inaccessible market rate. The smaller the firm, the more likely it would seem that an
attorney does not have malpractice insurance; so it might be fair to assume that solos are the
largest group of uninsured attorneys. Requiring solos who are currently uninsured to obtain
insurance they don’t currently have or increasing the cost of insurance for those who are
already insured would obviously drive up their overhead. Increased overhead could translate
into higher fees for clients or even render their practices unprofitable enough to force them
instead to find employment at a larger firm. Higher insurance rates brought about by a transition
to a drastically different model - such as a captive insurance one - could also discourage

attorneys from hanging their own shingle in the first place. The higher cost of hanging a shingle



would be especially daunting to newer attorneys who are saddled with debt and typically have
not had the opportunity to build a savings cushion from years of earning as an attorney. Newer
attorneys, as already mentioned, are also the attorneys most likely to engage in low bono work,
since they need to build up their clientele from scratch. If the number of solos and small firms
decreases due to increased insurance costs, then the market rate for legal assistance will be
higher, since solos and small firms charge lower rates than larger firms. It would also make low
bono services less available, since solos and small firms are more likely to engage in low bono

work than larger firms.

At this point, | have raised several concerns about how mandatory insurance, and especially a
change in the insurance market that results in higher insurance costs, can shrink the public’s
already limited access to legal services. But why should it be up to me to advocate for the
public? Since the Working Group is already focused on getting the public’s feedback about the
proposed initiatives, it would seem that the Working Group could hear from the public itself how
it feels about the risk of losing access to legal representation versus the benefit of having
greater protection against being unable to collect compensation in cases of attorney

malpractice.

But, despite its efforts, the Working Group itself has, as recently as September 14th, lamented

that it hasn’t received sufficient feedback from the public. To address this problem, it resolved to
ask the board of trustees to commission a public survey, with four proposed questions for the

survey:

1. Do you believe that all lawyers are now required to have malpractice insurance as a

condition of practicing law?

2. If a lawyer does not have malpractice insurance, should he or she be required to
disclose this fact to potential clients?

3. Have you ever hired an attorney?

4. Should all lawyers be required to have malpractice in order to be able to practice law?
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Among these questions and their sub-parts, the only questions that even touch upon access to

legal representation or how changes to malpractice insurance would affect such access are:

e Question #3: Have you ever hired an attorney?

This question will establish how many of the respondents have accessed attorneys.

What the question fails to establish are:

How many respondents have had legal issues for which they haven’t been able
to get representation;

How familiar the respondents are with the fact that market rate for attorneys is
already over $250 per hour, or how familiar they are with how much in total legal
representation would cost for a civil legal emergency;

Whether the respondents are aware that the constitutional “right to an attorney”
they often hear about on TV only applies to criminal law;

Whether the respondents are aware that legal aids serve only the lowest income

segment of society, and, are unable to help the majority of even this limited
demographic group; and
Whether the respondents are aware that should they need help with a civil legal

emergency, they most likely would have to fit the bill themselves.

e Sub-part A to Question #4

@)

Question #4, again: Should all lawyers be required to have malpractice in order
to be able to practice law?

Sub-part A: If yes to question 3, Should all lawyers be required to have
malpractice insurance, even if it means that they would charge clients more for

their services?

Sub-part A to Question #4 is the only question among all of the proposed questions and

their sub-parts that asks the respondents to weigh how they would feel about the

benefits provided by the proposed insurance initiatives if these initiatives were to come

along with the cost of making legal services less accessible. And, ironically, this sub-part

is only asked of those respondents who have been fortunate enough to have afforded an

attorney in the past!
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The Working Group’s proposed questions for the public also don’t touch upon how familiar the
public is with the inaccessibility of legal services. This is a very important question. If the public
isn’t even aware of the cost of legal services in the first place, or that the constitutional right to
an attorney only applies to criminal law, then it might not care about considering how the
proposed insurance initiatives can make legal services more expensive and inaccessible.
During the three years | have been working on Proboknow and Lowboknow, | have done quite a
few surveys and had even more informal conversations from which | have concluded that the
maijority of lay people aren’t aware of the access to justice problem, unless they themselves
have been in the position of needing to hire a lawyer for a civil legal problem. Thanks to shows
like Cops and Law & Order, many even highly-educated lay people believe that they have a
constitutional right to an attorney if they can’t afford one - no matter whether their legal problem

is criminal or civil.

Sadly, the media has not given much coverage to the access to justice problem to remind us
attorneys of the ever-present elephant in the room, or perhaps we’ve just resigned ourselves to
believing that nothing can ever be done to meaningfully address the problem, so, we ourselves
have concluded, “Why bother dwelling on it?!” Ironically, as I've already pointed out, the
Working Group has stated that its goal is to assist the transition to the “new state bar” — a bar
whose mission, in the Working Group’s own words, includes not only protection of the public but

also “promoting access to justice.” But, in focusing on a consumer protection problem the public

may or may not be facing, the Working Group has largely overlooked the real access to justice
problem plaguing the very same public it seeks to protect. Because the access to justice
problem is so disastrous already, instituting mandatory malpractice insurance or changing the
insurance market so that insurance rates substantially increase might ultimately be akin to fixing

the public’s broken toe by amputating its leg.

Sincerely,
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Chad Trainer, Esq. (SBN 270742)
Co-founder & CEO of Proboknow and Lowboknow
(949)922-4868 / chad.trainer@proboknow.com
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DEBRA K. BUTLER

Attorney at Law
2708 Foothill Bl Ste 274
Glendale, California 91214
DebraButler@DebraButlerLaw.com

Tel. (818) 951-2414
Fax (888) 508-1131

November 5, 2018

The State Bar of California
Re: Comments on proposed change requiring Professional Liability/Malpractice Insurance
Dear Committee:

I have been a practicing lawyer member of the California State Bar since 1989. I worked for
firms for the first five years of my career, then began my own practice. I did not have malpractice
insurance at that time, and duly notified my clients of that in my representation agreements as
that was required. Not one client refused my representation due to lack of malpractice insurance.
Because I had no insurance, I felt more obligated to be careful so as to make sure my clients were
competently represented.

In 2002, I first obtained professional liability insurance as I took on a negligence case with a
large number of plaintiffs and many of them minors. I have had that insurance since that time.

I have always been a sole practitioner. I never committed any acts that could be deemed
malpractice. I do not have any employees, therefore there is no one potentially acting negligently
on my behalf or under my authority. As you might have guessed, in almost 30 years of law
practice in California, I have never had any claims of malpractice against me.

For the past 16 years, I feel I have paid for insurance I have not needed. For several years, I have
practiced solely in an area that rarely has any negligence claims made by clients against any
attorneys, i.e. disability insurance claims.

The malpractice insurance has at times been a hardship to me and my practice. | am semi-retired
now, and was able to get a part-time practice policy a couple of years ago, which I understand a
lot of companies do not offer. Were it not for that option, I would have dropped my insurance
altogether as my income fell below the poverty line for a few years.

None of my grateful, disabled clients would say that I should not have been allowed to help them
with their claims and, when necessary, litigation. However, these lower dollar claims would be
deprived of representation if malpractice insurance were mandatory and the policies too
expensive or unavailable for a lawyer who practices for the primary purpose of helping people.

Not all attorneys make a bunch of money. Requiring liability insurance for every attorney and
every field of practice is overkill. If insurance is required, it should only be for the fields that
draw the most claims of malpractice which is statistically identifiable.
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The State Bar of California Page 2 of 2
November 5, 2018
Re: Comments on proposed change requiring
Professional Liability/Malpractice Insurance

Further, as I have made a living out of suing insurance companies, I know that they do not want
to pay claims. Having professional liability insurance will not guarantee that any client damaged
by professional negligence will be made whole as the insurer will fight those claims. The only
result will be insurance companies and possibly malpractice lawyers getting richer.

The State Bar of California should leave things as they are as there will not be any greater
protection of clients by requiring insurance. However, to help ensure everyone knows the rules,
the State Bar could require more law office management and more ethics MCLE as those two
areas are where the vast majority of negligent acts occur from my observations.
Thank you for your consideration. Please feel free to contact me if you have any questions.
Very truly yours,
/s/

Debra K. Butler
DKB
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Advocacy. Leadership. Results.
November 2, 2018

State Bar of California

Attention: Malpractice Insurance Working Group
180 Howard Street

San Francisco, California 94015

Malpractice Insurance Working Group (MIWG):

The Property Casualty Insurers Association of America (PCI) promotes and protects the
viability of a competitive private insurance market for the benefit of consumers and
insurers. PCI is composed of approximately 1,000-member companies and 350 insurance
groups, representing the broadest cross section of home, auto, and business insurers of
any national trade association. PCl members write $245 billion in annual premium, which
is 38 percent of the nation's property casualty insurance marketplace. On behalf of our
member companies, we appreciate the opportunity to provide comments to MIWG’s
proposed recommendations regarding proposed changes to the professional liability
insurance.

Necessary Data Points

PCI recognizes the intended goals of SB 36 (Business and Professions code Section
6069.5), which include studying the availability of insurance, ranges of insurance limits,
disclosure rules regarding insurance, and mandatory insurance. Indeed, these are
significant public policy issues that could have wide ranging implications in our legal
system in California. As we review the options set forth by the MIWG, we raise a
preliminary point—what data is the MIWG relying on? Some basic data that would be
helpful include, but not limited to, the following:

e How many licensed attorneys do we have in California?
e How many attorneys are uninsured?
e What practice areas have the most uninsured (e.g., solos or others)?

Based on the September 14, 2018, MIWG memorandum it does appear there has been
some attempts to gather data or information including reaching out to local bar leaders,
legal incubator programs, and lawyer referral service and fee arbitration programs.
However, such data is insufficient based on the following MIWG statement:

To date, the MIWG has received very little input from either attorneys or legal
consumers. Responses to surveys have been minimal. The MIWD requests the
Board’s assistance in its efforts to solicit input on the issues it is studying, and
authorization to engage a reputable research agency to conduct a survey of
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members of the public on these topics. (Emphasis Added)

PCI recommends that the California State Bar (“Bar) authorize retaining a professional
survey company to conduct a survey of all attorneys and the public to get their views on
mandatory professional liability insurance (including determining the three bullet points
stated above). To proceed without the necessary data would be contrary to development
of sound public policy.

Disclosure of Legal Malpractice Insurance

PCI members considered the options on amending the rules requiring attorneys to
disclose to clients that they do not carry legal malpractice insurance. Out of the four
options, we believe these two options are workable:

e Requiring attorneys to disclose to the State Bar whether they have legal
malpractice insurance, potentially including the amount of coverage and the type
of policy (i.e., claims-made or occurrence-based) and;

0 Making this information available to the public; or
o Limiting this information to aggregate analysis by the State Bar;

e Requiring written client acknowledgment of an attorney's disclosure that they do
not have legal malpractice insurance.

We would, however, recommend that the exception for in house counsel apply to these
disclosures to stay consistent with existing rules. These disclosures would also help the
data gap mentioned above because it would answer the question of how many attorneys
are uninsured in California.

Mandating Legal Malpractice Insurance and Captive Insurance Fund Model

(“ Captive”)

Based on the information disclosed by the MIWG, there is insufficient data for our
members to analyze and weigh in MIWG'’s proposal to mandate legal malpractice
insurance at this point. Thus, we reiterate the Bar to conduct its due diligence to gather
the data we mentioned above.

As to the issue of Captive, we recognize that the MIWG is considering the Oregon captive
model, and that recently Nevada rejected the idea altogether. PCI is opposed to the
proposal. California has a robust, competitive malpractice insurance market due to broad
availability and affordability. In our estimate, there are at least 25 (admitted and non-
admitted) commercial carriers currently writing malpractice insurance in the state.
Requiring that insurance be purchased from a Captive will displace or replace this healthy
commercial market and the benefits that healthy market brings to the public.

Fundamentally, Oregon is a different market than California. For instance, California
differs in terms of scope of practice areas, size of risk exposure, maturity of system-wide
risk management education, claim severity and frequency, and litigation environment.
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Also, in a Captive, average premiums for primary insurance are likely to be higher
because the lower risk lawyers in California will be subsidizing the proportionately larger
number of higher risk lawyers. We further believe that the Bar does not have the
essential market knowledge and expertise to handle the underwriting of various policies
and processing of claims. More broadly, the fiscal impact to the state in creating and
implementing essentially a new department within the Bar would not be insignificant.

Developing a Continuing Legal Education or Practice Management Program

Of the three options available, we believe the option below is the most applicable with the
addition of the words “and non-exempt.” In our view, self-assessment of law practice
operations related to legal malpractice liability would be most helpful in further educating
insured and uninsured lawyers.

e Require uninsured and non-exempt attorneys to complete the self-assessment.

Promoting the Voluntary Purchase of Insurance

Educating lawyers and the public about the benefits and significance of malpractice
insurance are concepts we support as informed parties are generally helpful to our legal
system.

e Educating lawyers about the benefits of insurance (including risk assessment and
claims handling functions; CLE provided; etc.); and/or

e Educating the public about the significance of an attorney not having effective
coverage (including claims-made "tail" policies).

We commend the Bar for its efforts to reach out to the public on these important issues,
but in the interest of developing sound public policy, we emphasize the need for the Bar to
collect the necessary data before issuing final recommendations. We appreciate the
opportunity to comment and look forward to working with MIWG and stakeholders in
discussing proposed changes to malpractice liability insurance. Feel free to contact me if
you have questions or would like to discuss our comments above at (916) 440-1117 or
email armand.feliciano@pciaa.net.

Respectfully Submitted
/ Jf s

Armand FeI|C|ano
Vice President

Cc: Honorable Governor Jerry Brown

Honorable Senator Glazier, Chair, Senate Insurance Committee

Honorable Senator Ted Gaines, Vice Chair, Senate Insurance Committee

Honorable Assemblymember Tom Daly, Chair, Assembly Insurance Committee
Honorable Assemblymember Chad Mayes, Vice Chair, Assembly Insurance Committee
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October 4, 2018
Email: linda.katz@calbar.ca.cov

Dear Ms. Katz:

I have reviewed various materials of the Board of Trustees regarding potential mandatory legal
malpractice insurance.

Prior to 1998 I was Chairman of the Group Insurance Committee of the State Bar, and in 1998 1
was one of the founders of Lawyers Mutual Insurance Company. I served as Senior Vice President
in charge of claims until 1995 and retired from the Board of Directors in 2013. I have not been
involved with Lawyers Mutual since my retirement.

In September of 1975 I wrote an article for the California State Bar Journal. ([Vol 30 No. 5) entitled “Legal
Malpractice: The Coming Storm. In that same issue, Equity General Agents Inc. advertised that the
malpractice premium for one million dollars in coverage was $270.00.

The nature of the legal profession is to advocate for a client. Two litigants walking into a court room
believe their chances of prevailing are 100%. The loser frequently transposes the blame for the loss onto
the lawyer. Requiring lawyers to carry mandatory malpractice insurance creates a substantial incentive to
carry on the lost litigation against the lawyer. The report by the State Bar’s Board of Trustees fails to
recognize that clients rarely file claims for malpractice when they have a decent relationship with their
attorney. A substantial number of claims result from the attorneys lack of communication with the client.
In most instances clients are better served by leaving adverse litigation behind.

Mandatory malpractice coverage will increase the cost of practicing law for the small practitioners. 50%
of all claims filed against small law firms result in the payment of no indemnity. Most policies have a
substantial all expense deductible requiring the attorney to pay expenses incurred by their insurer
irrespective of fault. If the case is assigned to counsel, the deductible is consumed. This leaves both the
attorney and the former client unhappy with the legal profession. Rarely does the client take any
responsibility for a loss of their case.

In addition to 50% of the cases resulting in the payment of no indemnity, 90% of the cases result in
indemnity of less than $100,000.00. The requirement of low indemnity limits in a mandatory program
leaves very little funds for the 10% of the cases that exceed $100,000.00. The maf'or law firms purchase
their insurance with large deductibles as high as five hundred thousand to one million dollars. A mandatory
program would have no effect on the large law firms.

Funding a mandatory program creates risk within itself. In 1978 Travelers Insurance, the State Bar

sponsored carrier, partially funded Lawyers Mutual Insurance Company in order to withdraw from the
market. The State Bar, because of adverse results, could put themselves in a similar position where no
carrier showed interest in a very complex risk with no actuarial experience available. Large fpremiums
approaching $10,000.00 for one million dollar indemnity coverage have driven the risk as of this date.

Kaiser Health, the leading medical malpractice insurer in California, has required policy holders to agree
to arbitration as a condition of obtaining coverage. Medical malpractice claims also have dollar limitations
not available to attorneys.




Mandatory malpractice insurance would not benefit the public. The real benefit would be to the plaintiff
and defense attorneys.

Sincerely,

G, KING & ZATKIN

e

George King




Superior Court of California
County of Santa Clara

191 North First Street
San José, California 95113
(408) 832.2700

Chambets of
HON. JAMES E. TOWERY, Judee

November 1, 2018

Linda Katz

State Bar of California
180 Howard Street

San Francisco, CA 94105

Re: Mandatory Malpractice Insurance Proposal
Dear Ms. Katz:

I send this fetter in response to the State Bar’s request for public comment about potential
mandatory malpractice insurance.

A good portion of my forty-year legal career has involved client protection in various facets.
This includes service as the State Bar’s Chief Trial Counsel (2010-2011); State Bar President
(1995-1996); chair of the State Bar Discipline Committee (1894-1995), and chair of the ABA
Standing Committee on Client Protection (1998-2000). | was appointed by Chief Justice Ronald
George to chair the Committee on Insurance Disclosure, which proposed the rule adopted by
the Supreme Court in 2010 on that subject {old RPC 3-410; new RPC 1.4.2). | have also been
actively involved in mandatory fee arbitration issues on the local, state and national levels.

The starting point of my perspective is that, without question, clients are harmed when lawyers
practice without malpractice liability insurance. Critics of mandatory insurance or disclosure of
malpractice insurance often argue there is no empirical date on whether clients are harmed
when their attorneys lack insurance. It is true that the data is scant. However, the lack of data
does not lead to the conclusion that clients are not harmed. Indeed, attorneys who specialize
in plaintiffs’ legai malpractice cases uniformly attest to the fact that the absence of insurance is
a strong obstacle to achieving redress for clients harmed by their attorney’s negligence. In
short, attorneys who handle plaintiffs’ legal malpractice cases routinely turn down potential
cases, including meritorious claims, when the defendant attorney has no insurance. Such
clients are left with no effective remedy. Of course, there is no data regarding cases that are
never brought.

For many years, | advocated that the remedy for this problem was mandatory malpractice
insurance for all lawyers in private practice. While | continue to believe that mandatory
insurance is the ideal form of public protection, 1 have significant doubts as to whether it is
viable. It raises many complex issues that are not susceptible of easy resolution. Would it be a




bar captive insurance company or the private market? If the vehicle is a bar-captive carrier, is it
financially viable given the litigious nature of California? The fact that Oregon has made a bar-
captive model work for many decades is of little assistance. The Oregon Bar is far smaller than
the California bar. Only 7,200 Oregon attorneys are covered by that state’s liability program. In
California, the number of attorneys in private practice exceeds 100,000. How does the State
Bar enforce any mandatory insurance requirement? Is this another burden assigned to the
Office of Chief Trial Counsel, an agency with limited resources and the daunting task of reducing
the backlog of disciplinary cases? How can insurance be provided to attorneys who do not
meet basic underwriting criteria, i.e., those with numerous meritorious claims against them?
During the process of adopting the insurance disclosure rule, we encountered many potent
arguments about who should be covered and who should be exempt. What about attorneys
who practice on a very part-time basis? What about attorneys who are semi-retired and only
do occasional legal work for clients? Should exemptions apply to attorneys who do mostly or
all legal services work? In short, there are numerous formidable obstacles in enacting any
program for mandatory insurance.

There is a simpler approach. Before getting to that option, allow me to digress for a moment.
When California adopted mandatory fee arbitration in 1978, the State Bar moved efficiently to
set up the system on a state-wide and local basis. A State Bar Fee Arbitration Committee was
appointed; rules were adopted, and the system worked well — with one notable exception.
There was a small but persistent number of attorneys who refused to comply with fee
arbitration awards that had become final and binding. These attorneys effectively said to the
client: “All right. You have your arbitration award that | must refund part or all of your fees. So
now try to enforce it. Take me to court.” Since the fees in dispute were typically modest, it was
totally impractical for clients to hire an attorney to seek to enforce the arbitration award in
court. This left clients all the more frustrated.

The fee arbitration committee came up with a solution to this problem: a legislative proposal,
enacted as Business & Profession Code Section 6203(d). This statute provides that an attorney
who refuses to pay a final fee arbitration award is subject to being placed on administrative
suspension until the award is paid. Procedurally, the State Bar Court served as a forum to
oversee the Bar’'s request for suspension. An attorney can reguest the State Bar Court to
approve a payment plan for paying the fee award. The State Bar Court can either approve the
payment plan, thus allowing the attorney to continue to practice; or the Court can reject the
proposed plan and place the attorney on administrative suspension. This is not disciplinary
suspension; rather, the result is similar to the status as an attorney who fails to pay bar dues or
complete MCLE requirements. The attorney has the ability to end the suspension by simply
paying the fee award.

This solution has worked well for the past thirty years. Relatively few attorneys have required
an enfarcement proceeding before the State Bar Court. From 2013 to 2017, a total of 26
applications were made in the State Bar Court to place attorneys on administrative suspension
for failure to pay a fee arbitration award. Of these petitions, the State Bar Court granted 13, As
we anticipated when this statute was enacted, the mere existence of the threat of suspension




was sufficient to make attorneys pay the awards without necessity of an administrative
proceeding.

| respectfully recommend the same process to address attorneys who practice without
malpractice insurance. | propose that a Rule of Professional Conduct be adopted that would
place any attorney who is the subject of an unpaid judgment for legal malpractice on
administrative suspension until the judgment was fully satisfied. The same procedural
protections for attorneys contained in B&P 6203(d) would apply —the ability of the attorney to
apply to the State Bar Court for a payment plan.

The adoption of such a rule would significantly address the goal that malpractice insurance is
desighed to remedy: that clients who have been harmed by negligence of their counsel would
be more likely to be made whole by assuring that the judgments are paid. As was the case with
the insurance disclosure rule, the adoption of this rule would provide a strong incentive for
more attorneys to obtain malpractice coverage. It remains true that some attorneys would
remain uninsured, and some clients of those attorneys would suffer harm if their attorneys
could not satisfy a malpractice judgment. Nonetheless, this would be a significant improvement
in client protection compared to the current situation. There would be fewer uninsured
attorneys. Although the lack of insurance would continue to be an obstacle for malpractice
attorneys to take cases against uninsured attorneys, such a rule would provide an incentive for
such cases to be brought, given the consequence that an uninsured attorney faces loss of the
ahility to practice unless the malpractice judgment were paid or the claim otherwise resolved.
Moreover, this proposal is far simpler, and thus less likely to be opposed by many California
attorneys, than any proposal for mandatory insurance. Further, this proposal greatly simplifies
the complexities of enactment and enforcement.

More importantly, as a matter of principle and sound public policy, an attorney should be
suspended if the attorney has (1) committed malpractice, (2} caused damage to a client, (3} had
a malpractice judgment entered, and {4) failed to pay that judgment. | cannot conceive of a

persuasive policy argument for allowing such an attorney to remain in active status.

| do not suggest that this proposal is a panacea. Nonetheless, 1think such a rule would be a
very positive step toward enhancing client protection in California

Thank you for your consideration of this letter.

espectfully submitted,

Hon, James E. Towery
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October 8, 2018 Reply to Woodland Hills Office

VIA E-MAIL

Linda Katz

Office of Research and Institutional Accountability
State Bar of California

180 Howard Street

San Francisco, CA 94105
Linda.Katz@calbar.ca.gov

Dear Ms. Katz:

Please allow this letter to serve as my comments relative to the statutorily mandated malpractice
insurance study.

From a personal perspective I have never had one moment in my career that I was not covered by an
adequate malpractice insurance policy. Frankly, I will never practice without such a policy.

While I do think that all attorneys should be mandated to have a malpractice policy, my concern is that
moving away from an open market model does a huge disservice to everyone. While I understand and
respect that which the State Bar does, it is not in the business of running an insurance company. The
State Bar should stick to licensing and disciplining attorneys on an as needed basis. Insurance companies
and their underwriters are experienced professionals and should continue to function in that capacity.

Trying to institute a program where the State Bar of California is trying to implement a global malpractice
policy fund will require the State Bar to hire hundreds, if not thousands, of people to run such a program
at extreme costs. The costs would be borne by the attorneys practicing in this State.

It is my view,8nd opinion therefore that mandating malpractice insurance as a condition to practicing is
appropriage put leave the private free market insurance industry to do their job efficiently.

LEONARD D. LERNE
LDL:kh

21600 Oxnard Street, Suite 1130, Woodland Hills, California 91367
600 W. Broadway, Suite 700, San Diego, California 92101



November 5, 2018

RE: Freelance/Independent-Contractor Attorneys and Malpractice Insurance
To the Malpractice Insurance Working Group;

By way of brief background, I’m an attorney who maintains an active license in both California and
Washington State. I live in California and practice as a freelance litigation attorney for other attorneys
and law firms in California (conducting legal research, drafting memoranda and motions, etc.). I neither
represent members of the public nor act as an “attorney of record.”

The primary purpose of mandatory malpractice insurance appears to be to protect the public. Notably,
the malpractice insurance policies maintained by the attorneys and law firms with whom | work include
coverage for the activities of independent-contractor attorneys like me, as the policiesinclude language
such as “an Insured is defined as, amongst other persons . . . any non-employee independent-contractor
attorney to the Named Insured.” To require freelance attorneys to obtain malpractice insurance is
therefore not only unnecessary to protect the public, such a requirement would provide a windfall to
insurance carriers who would collect multiple premiums for effectively the same coverage.

| first learned of the Malpractice Insurance Working Group (“MIWG”) in an email I received from the
Los Angeles County Bar Association last Thursday, November 1, 2018. | was shocked to learn in the
email that the deadline for submitting comments is today, Monday, November 5th. The LACBA email
included a link to the MIWG Agenda for September 14, 2018 (“Agenda”). According to the Agenda, the
MIWG was authorized by the Board of Trustees in November 2017, and held its first meeting in March
2018. The Agenda also states, “Members of the MIWG, as well as staff, have made efforts to publicize
the work of the MIWG, and to solicitinput from both attorneys and members of the public that may be
impacted by any recommendations that are made regarding legal malpractice insurance” (emphasis
added). With regard to its outreach to attorneys, the Agenda states, “Members of the MIWG have
discussed the work of the MIWG with local bar leaders,” and “Notice was sent to local bar leaders
with information about the MIWG and an invitation to comment” (emphasis added). With regard to
attorneys who “may be impacted” by the work of the MIWG, it is not at all clear why comments appear
to have been solicited from “bar leaders,” as opposed to all members of the Bar. Also, Attachment A to
the Agenda includes a “tentative” list of proposed questions for members of the public, and there is no
attachment at all with a list of proposed questions for licensed California attorneys. Nevertheless, the
Agenda goes on to lament that “to-date, the MIWG has received very little input from either attorneys or
legal consumers.” Given the importance of its ultimate findings and conclusions regarding malpractice
insurance, I’m hopeful the MIWG will extend the period of time for accepting comments, and will
solicitattorney comments by sending an email to all members.

Because 1 just learned of the MIWG a few days ago, | have not had sufficient time to consider all the
potential impacts and implications of mandatory malpractice insurance on my type of practice. An
extended comment period would afford me the opportunity to more thoroughly and thoughtfully
consider the matter. The very limited information | saw on the Agenda and the State Bar website does
not appear to address the issue of attorneys who practice as independent contractors.

Other issues also appear to be as yet unaddressed by the MIWG, including the impact of mandatory
malpractice insurance on attorneys who are licensed in other states and practice outside California. I am,
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for example, licensed in both California and Washington, but currently reside inand practice in
California. In the future, however, I may reside in and practice in Washington, but may want to maintain
my active California license. | have maintained my Washington license over the years by paying the
annual fees and by keeping up with the 45-credit MCLE requirement (which is almost twice the number
of MCLE credits I’'m required to take for my California license) because I’ve wanted to keep open the
option of moving back to Washington. Having worked for firms in Seattle before moving to San Diego,
I’ve also wanted to keep open the possibility of working with them remotely from California as a
freelance attorney. If I move back to Washington, will I be required to maintain malpractice insurance in
California to maintain my “active” status in California? (As an aside, it would be helpful if state bar
associations would work together to implement uniform solutions to issues such as these.)

As you know, effective November 1, 2018, California Rule of Professional Conduct 1.4.2 provides in
relevant part as follows regarding “Disclosure of Professional Liability Insurance”:

(a) A lawyer who knows or reasonably should know that the lawyer does not have professional
liability insurance shall inform a client in writing, at the time of the client’s engagement of the
lawyer, that the lawyer does not have professional liability insurance.

(b) If notice under paragraph (a) has not been provided at the time of a client’s engagement of
the lawyer, the lawyer shall inform the client in writing within thirty days of the date the lawyer
knows or reasonably should know that the lawyer no longer has professional liability insurance
during the representation of the client.

In the unlikely event that | represent a member of the public, | would be obligated to inform the potential
client that | do not carry malpractice insurance. Having been so notified, the client could make an
informed decision about whether to retain my services. If the State Bar nevertheless decides to make
malpractice insurance mandatory, | propose an exception with language such as the following:

“Malpractice insurance shall not be required of an active member of the California State Bar
Association who (@) does not represent as a client any resident of California in connection with
any legal matter, litigation, or transaction inside or outside of California; and (b) does not
represent any client as an attorney of record in any State or Federal court located in California.”

Another option may be to exclude freelance/independent-contractor attorneys from the insurance
mandate, and to require all firms and attorneys that retain the services of independent-contractor
attorneys to maintain malpractice coverage for such attorneys. As indicated above, it’s my
understanding that this coverage is already provided by insurance carriers.

Thanks for your consideration of my initial and rather hastily composed thoughts. I’m happy to answer
any questions you may have.

Regards,

Linda Patterson

SBN 225159
lindajpatterson@msn.com
(619) 743-3432
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Michael Barclay
1854 Doris Drive
Menlo Park, California 94025-6102
Phone: (650) 853-1711 // Fax: (650) 853-1712
email: mbarclay@yahoo.com

October 24, 2018

Submitted online at: https://fs22.formsite.com/sbcta/form122/index.html
With a copy by email to: linda.katz@calbar.ca.gov

Re: Comments Concerning Mandating Legal Malpractice Insurance for Attorneys as a
Condition of Licensing
State Bar Agenda Item No. 702, September 14, 2018

The following are comments about the State Bar of California’s request for public comments
on options under consideration in its statutorily mandated malpractice insurance study, State Bar
Agenda Item No. 702, dated September 14, 2018 (‘“Proposed Mandatory Malpractice Insurance”).!

These comments discuss proposed Option #2, to mandate legal malpractice insurance for
attorneys as a condition of licensing, except for in-house counsel and government attorneys. In
summary, these comments request that retired attorneys performing pro bono work be exempted
from obtaining mandatory malpractice insurance. The cost to retired attorneys of purchasing
malpractice insurance is so high that Option #2 would in effect force such attorneys to stop doing pro
bono work, which would not be in the public interest.

Background

I was admitted to practice before the California State Bar in 1979, State Bar No. 88,993. 1
spent 30 years in private practice, with my primary work in patent, copyright, and trade secret
litigation. I worked for four private law firms, most recently with Wilson Sonsini Goodrich & Rosati
in Palo Alto, California. I retired from the paying practice of law in 2010, after which I was no
longer covered by WSGR’s malpractice insurance. Since my retirement, I’ve been doing volunteer
work for a non-profit organization, the Electronic Frontier Foundation (“EFF”) in San Francisco
(www.eff.org). I continue to be an active member of the State Bar of California for this volunteer
work, which primarily consists of writing amicus briefs in important patent and copyright cases. A
list of many of those briefs is included as an appendix below.

Discussion

EFF “is the leading nonprofit organization defending civil liberties in the digital world.
Founded in 1990, EFF champions user privacy, free expression, and innovation through impact
litigation, policy analysis, grassroots activism, and technology development.”> EFF is a donor-

! The request for comments is located at http://www.calbar.ca.gov/About-Us/Our-Mission/Protecting-the-
Public/Public-Comment/Public-Comment-Archives/2018-Public-Comment/Legal-Malpractice-Insurance
2 “About EFF,” located at https://www.eff.org/about
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funded US 501(c)(3) nonprofit organization, with more than 37,000 dues-paying members. EFF’s
staff attorneys regularly file amicus briefs involving issues such as free speech, privacy, and
creativity & innovation (the latter primarily involves patents and copyright cases).?

Under the California State Bar guidelines, EFF’s legal work thus qualifies as “pro bono”
since EFF is a “not-for-profit organization with a purpose of improving the law and the legal
system.” See State Bar of California, “Pro Bono FAQ,” under “What legal work qualifies as pro
bono.”*

When I decided to retire from the paying practice of law, I was honored that EFF wanted me
to help its legal team’s patent and copyright public interest work. I estimate that since I joined EFF
in February 2010, I’ ve spent about 500-1000 hours each year working directly on EFF matters and in
providing training and guidance to more junior EFF attorneys.

My primary work at EFF has been writing amicus briefs in important, high-profile patent and
copyright cases. The cases are mostly in Federal appellate courts and the U.S. Supreme Court. My
“clients” for such amicus briefs are either EFF itself; EFF and/or other public interest organizations;
or on occasion a group of individuals such as a collection of computer scientists interested in issues
pending before a court. Some of the briefs on which I’ve worked have been favorably cited in court
decisions. See, e.g., Brownmark Films, LLC v. Comedy Partners, 682 F.3d 687, 691 (7th Cir. 2012);
UMG Recordings, Inc. v. Shelter Capital Partners, 718 F.3d 1006, 1018 (9th Cir. 2013); Golan v.
Holder, 132 S. Ct. 873, 893, 905, 906 (2012) (brief for American Library Assn. et al. cited in both
majority and dissenting opinions). My EFF work has also included advocacy matters such as public
comments filed with the U.S. Patent and Trademark Office and the U.S. Copyright Office.

Since 2010, I’ve maintained my active membership with the California State Bar (at my own
expense), since an active bar license is required to sign and file amicus briefs. However, [ don’t need
malpractice insurance to write amicus briefs. My amicus clients (primarily EFF itself or other non-
profit organizations) aren’t parties to the underlying lawsuits, and filing an amicus brief can’t
possibly trigger any malpractice claims. Neither could public comments implicate any malpractice
concerns. Requiring me to obtain malpractice insurance under these circumstances would be
unnecessary.

Worse yet, forcing me to buy malpractice insurance would be so enormously costly that I
would have to stop doing my volunteer work, depriving the non-profit EFF of the services I’ve been
giving them for over 8 years. A recent article about the Proposed Mandatory Malpractice Insurance
estimates that mandatory insurance would cost at least $3,500 per year (the amount charged in
Oregon), or more likely $7,500 to $10,000 per year in California. See Kenneth Feldman, Is
Mandatory Malpractice Insurance Coming to California?, San Francisco Daily Journal, September

3 See https://www.eff.org/issues/free-speech; https://www.eff.org/issues/privacy; and
https://www.eff.org/issues/innovation
4 See http://www.calbar.ca.gov/Access-to-Justice/Pro-Bono/Pro-Bono-FAQ
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28, 2018, at 5, 10. The State Bar will not be surprised to hear that I can’t afford to spend such
amounts yearly for malpractice insurance that is unnecessary and that will never generate a claim. I
can afford to pay a few hundred dollars for my active bar membership dues, but not many thousands
for unnecessary insurance.

At EFF, I'm not an employee or a paid staff member.® Rather, my title is “Special Counsel,”
an unpaid, non-employee position.® Since I'm not an employee, I'm not eligible for EFF’s
malpractice insurance for its paid staff attorneys. If the State Bar makes malpractice insurance
mandatory and does not grant an exemption, I’d have to stop helping EFF. There are doubtless many
other retired attorneys doing work for non-profits who are in the same situation as myself.

Conclusion

Both the California State Bar and the American Bar Association recognize the professional
responsibility of attorneys to provide pro bono work.” Since my retirement in 2010, I’ ve met that
responsibility by providing thousands of hours of unpaid services to EFF, and therefore, to the
public. The State Bar should not adopt a mandatory malpractice insurance rule that makes such pro
bono work economically unfeasible.

If the State Bar decides to require active attorneys to purchase malpractice insurance as a
condition of licensing, that requirement should exempt retired attorneys performing pro bono work.

Sincerely yours,

Mtiact Lovelsy

Michael Barclay
California State Bar No. 88,993

5 See https://www.eff.org/about/staff

6 See https://www.eff.org/about/special-counsel

7 See ABA Model Rule 6.1, available at:
https://www.americanbar.org/groups/probono_public_service/policy/aba_model_rule_6_1/

Like the California State Bar’s guidelines, ABA Model Rule 6.1 also recognizes pro bono work for “groups or
organizations seeking to secure or protect civil rights, civil liberties or public rights.” This applies to EFF.
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APPENDIX
Michael Barclay’s Representative Amicus Curiae Briefs, 2010—present
(In chronological order)

Viacom v. YouTube, S.D.N.Y. No. 07-Civ-2103, 718 F. Supp. 2d 514 (S.D.N.Y. 2010), April 12,
2010

UMG v. Veoh, Ninth Circuit No. 09-56777 (opinion issued under the name of UMG v. Shelter
Capital Partners), July 23,2010

Microsoft v. i4i, Supreme Court No. 10-290, Certiorari stage brief, September 29, 2010

Golan v. Holder, Supreme Court No. 10-545, Certiorari stage brief, November 26, 2010

Sony BMG Music v. Tenenbaum, First Circuit Nos. 10-883, 10-1947, 10-2052, January 3, 2011

Microsoft v. i4i, Supreme Court No. 10-290, Merits stage brief, February 1, 2011

Viacom v. YouTube (and Premier League v. YouTube), Second Circuit Nos. 10-3270, 10-3342,
April 4, 2011

Golan v. Holder, Supreme Court No. 10-545, Merits stage brief, June 21, 2011

Akamai Tech., Inc. v. Limelight Networks, Inc., Federal Circuit Nos. 2009-1372, -1380, -1416, -
1417, and McKesson Tech. Inc. v. Epic Sys. Corp., Federal Circuit No. 2010-1291,
August 9, 2011

Brownmark Films, LLC v. Comedy Partners, MTV Networks, Paramount Pictures Corp., South
Park Digital Studios, LLC, and Viacom International, Inc., Seventh Circuit No. 11-2620,
December 19, 2011

Capitol Records, Inc., et al. v. Jammie Thomas-Rasset, Eighth Circuit Nos. 11-2820, 11-2858,
February 10, 2012

The Authors Guild v. Google Inc., S.D.N.Y. No. 05-8136, August 1, 2012

CLS Bank v. Alice Corp., Federal Circuit No. 2011-1301, December 7, 2012

Oracle America, Inc. v. Google Inc., Federal Circuit Nos. 2013-1021, -1022, May 30, 2013
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WildTangent, Inc. v. Ultramercial, LLC, Supreme Court No. 13-255, Certiorari stage brief,
September 23, 2013

Alice Corp. v. CLS Bank International, Supreme Court No. 13-298, Certiorari stage brief,
October 4, 2013

Viacom v. YouTube, Second Circuit No. 13-1770, November 1, 2013

Alice Corp. v. CLS Bank International, Supreme Court No. 13-298, Merits stage brief, February
27,2014

Limelight Networks, Inc. v. Akamai Technologies, Inc., Supreme Court No. 12-786, Merits stage
brief, March 3, 2014

Nautilus, Inc. v. Biosig Instruments, Inc., Supreme Court No. 13-369, Merits stage brief, March
3,2014

The Authors Guild v. Google Inc., Second Circuit No. 13-4829, July 10, 2014

Google Inc. v. Oracle America, Inc., Supreme Court No. 14-410, Certiorari stage brief,
November 7, 2014

Commil USA, LLC v. Cisco Systems, Inc., Supreme Court No. 13-896, Merits stage brief,
February 26, 2015

SAS Institute, Inc. v. World Programming Limited, Fourth Circuit No. 16-1808, February 22,
2017

Oracle America, Inc. v. Google Inc., Federal Circuit No. 17-1118, May 30, 2017, appeal brief

Cisco Systems, Inc. v. Arista Networks, Inc., Federal Circuit No. 17-2145, December 26, 2017

Oracle America, Inc. v. Google LLC, Federal Circuit No. 17-1118, June 11, 2018, brief in
support of petition for rehearing en banc




Michael D. May
Attorney at Law
532 W. First Street, Suite 209
Claremont, California 91711

Board of Trustees
California State Bar Association

Re: Mandatory Malpractice Insurance
Ladies and Gentlemen,

It was with great interest that | read about the State Bar’s creation of a working group to consider a
variety of issues relating to the topic of malpractice insurance which includes the possibility of not only
requiring malpractice insurance as a condition of being able to practice law but then mandating that
such insurance be procured through a single provider authorized by the State Bar. This information was
not contained in any official correspondence from the State Bar but rather in an article published in the
Los Angeles Daily Journal on October 26, 2018.

Why is it that a proposal of such potential significance to California lawyers does not come directly from
the State Bar? And just how would a lawyer who does not subscribe to the Daily Journal have come to
learn that the State Bar is contemplating not just requiring malpractice insurance but is also considering
displacing an entire subset of the insurance industry by requiring that its mandated insurance be
procured through a designated provider?

As | read the current rules regarding malpractice insurance, the subject is left to be dealt with between
an attorney and his or her client. Simply put, the attorney is required to disclose whether or not he or
she carries insurance and the client is then free to decide whether or not to retain the attorney. This is
as it should be. If, after full and fair disclosure of whether an attorney does or does not carry malpractice
insurance, a prospective client decides to hire an attorney who either carries no insurance or a level of
insurance below that which the good folks at the State Bar consider an acceptable minimum, why
should the Government be allowed to poke its nose into the situation by essentially regulating the
attorney out of business (you either carry $300,000.00 insurance issued by Company X — which just
happened to spend the most money lobbying who knows who to “purchase” its status as the sole
provider of malpractice insurance in the State of California — or find another profession)?

So again | ask, how did such a significant undertaking come to pass without so much as a word from the
Bar to its members? My recollection is that several years ago we were required to register an e-mail
address with the State Bar. And the State Bar now uses e-mail exclusively to collect our dues. So why is it
that the State Bar could not see fit to simply disseminate a copy of the document creating the so-called
working group and its mandate by similar means? The word “transparent” has taken on new meaning in
the way the government and its various agencies carries on its business. From my perspective the way
the State Bar has proceeded on this issue is anything but transparent.

The author of the Daily Journal article referenced above notes that only two states in the Union
currently require malpractice insurance as a condition of licensing and those states are radically
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different from California in any number of ways. And | find it curious that California is conspicuously
absent from the handful of states that require their doctors to carry malpractice insurance. So how is
that the California State Bar thinks it is more imperative that a lawyer representing a poverty-stricken
mother in a family law proceeding on a pro bono basis be required to carry a $500,000.00 malpractice
policy than a surgeon performing open heart surgery on an 80 year old cardiac patient?

Even if one were inclined to concede the merits of mandatory malpractice insurance, no rational human
being with even a rudimentary appreciation for basic economics could possibly buy into the notion that
a single provider is the best solution. | am unaware of any reputable research that supports the notion
that a marketplace devoid of competition is the best solution for anybody! The author of the Daily
Journal article notes that the State Bar’s “working group” is considering the “Oregon model” where a
minimum $300,000.00 policy comes with a price tag of $3,500.00 which equates to $0.1167 per dollar of
coverage. | just renewed a S1M malpractice coverage in the highly competitive California insurance
market for less than $0.006 per dollar of coverage. More simply put the “Oregon model” — as with any
other monopolistic business model — offers less coverage for more money (in my case | would pay
roughly twice my current premium for my current coverage). Perhaps this fact further explains the State
Bar’s attempt to advance this proposal as furtively as possible. Just how far might its considerations
have been advanced by a mass e-mail to all members of the California Bar which read:

Dear Member,

The Bar is currently considering enacting a new rule that
would not only you require to carry a minimum of
$500,000.00 in malpractice coverage in order to
continue to practice your chosen profession but would
require you to purchase this coverage from a single
provider chosen at the whim of a handful of your
colleagues. We think this is a really good idea. What do
you think?

Best Regards,

Jason P. Lee, Chairman
California State Bar
Board of Trustees

Having practiced successfully for nearly 40 years, the options being considered by the State Bar, as
autocratic, opaque and onerous as they may be will not affect me nearly as much as lawyers admitted
within the last few years or those who have incurred hundreds of thousands of dollars in debt seeking to
become lawyers in the near future. Those are the ones who will truly suffer should the current proposals
be enacted into law. So, by publishing my comments as widely as | can, it is my hope that many more
lawyers will demand that you support your proposals with rational and logical facts borne out by
statistical analysis which would ultimately support a conclusion that (1) mandatory malpractice
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insurance provides an incontrovertible direct benefit to the public at large; and, (2) that requiring
members to procure the mandated coverage from a single provider is in the best interests of the
members of the State Bar in that it provides the mandated coverage at a cost at least equal to if not less
than could be achieved in a competitive marketplace.

In the hope that you will immediately alter your present course | thank you for your consideration.

Very truly yours,

Michael D. May
State Bar No. 80384



Nadine M. Jett

2340 Boulevard, Suite C, Torrance California 90501
Telephone (310) 626-6434
Facsimile (310} 919-2800
E-mai] Nadineletti@aol.com

Ociober 8, 2018

Ms. Linda Katz

Office of Research and Institutional Accountability
THE STATE BAR OF CALIFORNIA

180 Howard Street

San Francisco, CA 94106

Re:  Mandatory Legal Malpractice Insurance
Dear Ms. Katz:
I have practiced law, in the state of California, for 20 years.

I have maintained continuous legal malpractice insurance since the day I opened my
doors as a solo practitioner in December 1997, There has never been a day that I have not been
insured.

Despite the fact that I carry malpractice insurance, I do not believe that malpractice
insurance should be mandatory.

1. Requiring malpractice insurance, just like our mandatory health insurance, will
raise the rates for everyone. Insurance companies will raise the rates because we
have to have it. _ ‘

Requiring malpractice insurance will not make a lawyer a better lawyer, but it will
make it more difficult to practice law in California, a state that is already
extremely costly to run a practice in, and will not protect the public in any way.
As a lawyer that has carried malpractice insurance for 20 years, to offset the
increase in costs, I will

1) charge the clients even more than I already do; or

2) reduce my coverage to minimum.
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Either choice I make, harms my client, i.e. the public.
The California State Bar will be harming the public by implementing mandatory
malpractice insurance coverage.

Certainly, the California State Bar understands just how difficult it is to manage
the costs of running a small law firm. The State Bar has cut costs to such a
degree, that for the first time in 20 years, the State Bar no long provides a plastic
or paper bar card to me after I have pay my $500.00+ dues. The bar card isnowa
separate costs, and I am charged $2.00. This is but one small example of how
costs are hurting all of us, the State Bar included.

The State Bar is a huge organization that clearly cannot bear the costs of a plastic
card.

I am a solo practitioner that cannot bear the costs of higher insurance premiums,
on top of all my other costs.

Mandatory insurance does not protect the public.

Malpractice insurance is not created nor designed to protect the public. My
malpractice carrier is diametrically opposed to a claimant. Malpractice is not
intended to pay a claimant, but to defend and protect me. Why, therefore, should
the State Bar, be advocating for malpractice insurance for lawyers in California?
Malpractice insurance is not in the public’s best interest, but seems to be a
punitive action taken against lawyers by the State Bar.

If the State Bar is interested in protecting the public,. it would seem that a better
way to do that would be to provide free CLE, or a free malpractice program that
we could qualify for, based on years of excellent service, or pro bono work.

State Bar already has remedies to protect the public.
If a lawyer violates ethical rules, the California State Bar has the power to
reprimand the lawyer in a number of ways.

Beyond the scope of the California State Bar:
Requiring legal malpractice insurance does nothing to regulate the profession,
protect the public, or improve the legal system.



Ms. Katz

October 8§, 2018

Page 3

RESPONSE TO OPTIONS UNDER CONSIDERATION:

1. Disclosure to State Bar or Public that an attorney carries Malpractice Insurance:

As stated above, such a disclosure does nothing to protect the public.

1.2

1.3

1.4

Requiring client acknowledgment:

This does not protect the client or the public.

This is an interference with the attorney/client relationship if

Lawyers are expected to provide this information to the State Bar.

This would be so cumbersome for the State Bar, it would greatly increase costs, to
manage every attorney/client retainer. '

Requiring attorney to disclose on all written communication with clients, on their
websites, and on all advertising that they do not have malpractice insurance:

I personally send 100s of emails per day. To demand that an attorney
provide on all written communication that there is no malpractice
insurance is so burdeénsome that no practicing attorney would be able to
comply. .

If the goal of the State Bar is to put attorneys out of business, then this
would accomplish the goal. '

To disclose on a website there is no malpractice is interesting, especially in
light of the fact advertising of any kind was frowned on until about 15
years ago.

It would seem that the goal of forcing a lawyer to disclose on the internet
that he/she does not carry malpractice insurance is a form of punishment
by the State Bar. I have not seen any other profession that requires such a
disclosure. Ihave never seen such a requirement for doctors of
accountants. :

No change to current disclosure rule.

I am in favor of no changes.
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2. Mandating legal malpractice as a condition of licensing, except in-house counsel
and government attorneys.

2.1 Insurance to be obtained in private insurance market.

Currently, this is were all insurance is obtained. If mandatory, the prices
will skyrocket, because the insurance companies will have a captive
audience.

2.2 Insurance fund, minimum insurance coverage for all attorneys, additional
coverage could be purchased on the private market;

Clearly, the *minimum” would not be enough, because the State Bar has
already considered “additional” coverage. The end result will be raised
rates for all, just like with health insurance. The end result for the public,
higher costs, fewer attorneys. This is not in the public’s best interests.

2.3 No mandatory insurance requirement.

I am in favor of no mandatory insurance requirements.
3. CLE that covers malpractice liability and self assessment,

3.1 Require all attorneys to complete the self-assessment;
Excellent idea. I believe most attorneys would like to be better
educated about the nuances of malpractice. A program thatisina
lawyer’s self interest, will protect the public.

3.2 Require uninsured attorneys to complete the self-assessment;
This is a good idea. However, the rest of us (those that are insured)

Could also benefit from the self-assessment.

33 Self Assessment as optional, but not required.
Excellent idea.

4. Promoting the voluntary purchase of insurance by:
4.1  Educating lawyers about the benefits.

Not necessary. All lawyers know the benefits of carrying
insurance.
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4.2 Educating the public about the significance of an attorney not having
effective coverage.

This has pluses and minuses.

It will most likely generate more litigation.

More litigation will increase the cost of coverage.
Cost of coverage will increase fees to the public.

In closing, as a lawyer that has ALWAYS carried continuous malpractice insurance
without lapse since the day I opened my doors twenty (20) years ago, 1am vehemently opposed
to the State Bar demanding coverage, or supervising my coverage.

Sincerely,

Nadine M. Jett

NMJ/st
cc: mandatory coverage
wp/docs/NMUJ/statebar.2
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LINDA KATZ
Office of Research and Institutional Accountability
THE STATE BAR OF CALIFORNIA
180 Howard Street, San Francisco, CA 94105
Email: linda.katz@calbar.ca.gov

RE: Malpractice Insurance-NOT MANDATORY

Dear Ms. Katz,

I have been a sole practice attorney for over 25 years. I have never been challenged nor
sued nor intentionally or negligently harmed a client. I have family and have never been
able to afford malpractice insurance. Malpractice insurance is an excuse for attorneys to
slack off of their professional responsibilities to do the right thing. As you are aware
many State Bar Complaints are associated with malpractice actions. This insurance can
be helpful upon failing to comply with a statute of limitation issue however any other
claims and failing to pay attention and concern to a client is not excusable. Insurance
alleviates this pressure on an attorney and obligation when he knows he can skate by
because he is protected by insurance and defenses to his wrongdoing.

The double edged sword must remain up to the individual attorney not mandated by our
bar. On the retainer agreement it clearly tells your client that you do not have
malpractice insurance. It becomes the choice of the client and the attorney as it should be.

Please do not mandate malpractice insurance. However, if you do, please pay for it out of
my dues which are already exorbitantly high.

Thank you.

California Attorney since 1989



Public Comments received via Email and Online Response Form

| practice in the area of collection law. | have never been sued by aclient. | am only sued by the people
| sue. Usually, these people are consumers, and they are represented by attorneys because

under the Fair Debt Collections Practices Act, attorney fees are awarded to successful consumers, and
attorneys know that if they sue attorneys that are collecting the debt, chances are they can attain a
nuisance value settlement. The basis of these lawsuits are based in FDCPA practice, either State or
Federal. Attorneys who represent creditors are never entitled to attorneys fees even if they win a
lawsuit against a consumer under the FDCPA, under either state or federal.

WEéll, in Sheav. Morris, 17-cv-1451 AA, filed in the Oregon District Court, | performed a bank levy in
Cdiforniaon a California Judgment. | notified the sheriff where to serve the consumer defendant.
Instead, the Sheriff used a prior address they had for the consumer defendant. When she was not served
with her claim of exemption packet, she sued me for the Sheriff's misstep. We end up settling for
$7,500 and forgiveness of her debt (on an auto loan) because it will be more expensive to take the case
to trial than to settle. Now my insurance rates were raised from $10k per year to $15k. Other than
giving ahorrible Y elp review to the insurance company, | am seriously thinking that insurance is highly
overrated at this point. What is the point in paying for insurance, making thefirst claimin 5 years, then
having my rates raised 50%. Insurance Companies are pricing Morris Law, PC, out of business. Remind
me: Does Morris Law, PC, absolutely need insurance? Can Morris Law, PC, just post an undertaking in
a certain amount guaranteed by me?

| have asmall law office. It isonly me. | do not make an enormous amount of money like alarge firm
would. Making my office or any other small office pay the type of premiums| think you are suggesting
is punitive to say the least. | believe this mandate would in effect force offices like my own to shut
down. To become nonexistent, non necessities in the legal field. Believe it or not the small offices are a
viable forcein the legal field aswell asthe larger firms. We, just don't have access to the large
resources that the larger firms have. We are however able to treat our clients with dignity and respect
not just another billing hour. We are the underdogs with respect paying large or small premiums for this
type of insurance. Don't force us out of business to protect the large firms who are able to pay and more
then likely already have thisinsurance. | therefore am firmly against any mandatory malpractice
insurance.

Good idea if made affordable. Make it too expensive and solos will just not buy it and practice without
it, until license is suspended or revoked. | have been in practice for 47 years. | am asolo. My premium
isnow 5K per year for 500,000/1,000,000 coverage. | couldn’t afford insurance that cost anymore.

| have read the proposals on Legal Malpractice Insurance. | believe requiring attorneys to have such
insurance protects the public. However, | believe attorneys should be free to obtain insurance in the
private market, option 2.a.

l.a.i. Disclosing details of our insurance would only encourage certain clientsto file clams so | am not
in favor of making such information public. If and when a client makes a claim, then they will learn the
details of our insurance.

I would be in favor of 1.b. to ensure that a new client is aware that the attorney does not have insurance.
If the CLE program is pursued, | would make it optional.

Under 4., the Bar could certainly do more to educate both attorneys and the public about the importance
of insurance.

BTW, as a sole practitioner, | have always had insurance.

| have malpractice insurance for an immigration law practice. | understand | amin alow risk category
and my premiums will go up based on the proposal. Please consider some sort of off-set for the type of
varied work performed by the legal community. | chose alow risk category for my legal practice. It is
astruggle for newly licensed bar members to practice law, so please consider the expense and burdens




placed on the new members. Equally important isthat | am the head of a committee with the American
Immigration Lawyers Association concerning the Unlawful Practice of Law. Added costs and burdens
on attorneys increase the competitiveness of unlicensed and unregulated "Legal Services'. Consider
establishing a private right of action for court injunction against those practicing law in violation of
California Codes, or some other relief for consumers and attorneys alike. | went to law school at great
expense to try and do things the right way and others undercut attorney services by practicing law
without oversight or burdens, often to the unpleasant surprise of consumers who believed they were
receiving sound legal advice.

I'm a sole practitioner criminal defense attorney in Pasadena, California. What | find most distressing
are the proposed options for implementation. Specifically, I'm very concerned about the Bar
implementing the Captive Fund, which would either be run by the State Bar, a private insurance
company, or an entity created expressly for this purpose. The ramifications of this proposa have not
been thought through at all. Because there has been no rigorous actuarial analysis commissioned, the
impact on insured lawyersisimpossible to assess. But two very likely features of this mandatory
insurance option (if modeled as in Oregon), fixes premiums and fixes limits, and this will have some
predictable outcomes that will negatively affect many insured lawyers. For many low risk areas of
practice, e.g. criminal, immigration, and other defense practices, there will be asignificant spikein
premiums. Because limits will be capped to produce an affordable rate (the impetusisto insure
attorneys who presently have no insurance), attorneys seeking higher limits will have to increase their
limits via an excess insurance carrier. Historically we have seen that whenever aprimary carrier denies
higher limits and excess must be purchased, the resulting premium is significantly higher than if the
primary insurer provided the higher limits. So for this group of attorneysit also quite likely that
premiums will increase. A more subtle issue arises because of the issuance of asingle policy. Inthe
current open market there are many policies that offer different levels of coverage, ranging from
coverage for disciplinary proceedings, payment of all or substantial defense costs incurred, and a dozen
or so more coverage features. The new plan will most likely have a single coverage for all because
thereisasingle premium. For many lawyers like myself, setting up a Captive Fund will increase my
premiums immensely. I'm strongly opposed.

| am opposed to a mandatory requirement that attorneys carry malpractice insurance. | do not believe
the issue has been vetted through actuarial models that demonstrate how rates will spike for low-risk
areas. Asasolo practitioner, the cost of malpractice insurance is one of my biggest costs. If everyoneis
required to carry it, it will likely have the same impact on my insurance rates that the healthcare models
had on individual policies - in other words, the cost islikely to quadruple. If that happens, | will be
unable to carry the type of insurance | have always carried that protects my clients for the types of cases
I handle. I am not opposed to mandatory disclosure of whether you carry mal practice insurance and
believe any responsible attorney would disclose thisto clientsin their engagement letter. | don't think it
should be required on al letterhead, cards, etc., and that a single disclosure should suffice.

1l.a. The State Bar should not be involved in attorney's mal practice insurance and information on
insurance should not be communicated to the public asit will tend to increase litigation and put
attorneysin a position of having to defend groundless claims.

1.b. No. Seecommentsto 1.(a).

1.c. No. Seecommentsto 1.(a).

1.d. Agreed. 2.a. The State Bar should not be involved with attorney's malpractice insurance. If there
isarequirement that an attorney have insurance, then the attorney should be able to purchase insurance
wherever the attorney wants.

2.b. The State Bar should stay out of the insurance business and there should not be a"captive".

2.c. Agreed.

3. No.

4.a. Not needed. If you are an attorney, you have the knowledge to know if you should have insurance.
4.b. Thereisno reason for the State Bar to create claims and litigation for attorneys.
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For your information, | was admitted to the CaliforniaBar in 1967. | am a sole practitioner. | have
never had aclaim. | have always carried insurance.

I'm opposed to this. We are attorneys and entitled to be honored and trusted, not looked at as
scoundrels as so many of the rules and positions taken by the bar seem to suggest. The obligation to
disclose our insured or noninsured status to prospective clients allows the clients to choose. If we are
captive, the insurers, who are not regulated with regard to malpractice insurance, will do whatever they
can to prejudice us economically. We should be protected by the bar, and this proposed rule will not do
that at all.

| have been in practice, running solo since 1999 and rarely carried professional liability insurance.
Concentrating in criminal defense and related areas, mal practice insurance has not been necessary since
CA and US supreme courts have imposed a very high burden on criminal defendants to prevail against
their lawyers on malpractice suit: criminal defendants will prevail if they are exonerated on appeal or
habeas, and their conviction was due to their lawyer's deficient performance/ineffective counsel. The
current mandatory disclosure under CA Rule of professional conduct 3-410 is perfect and sufficient to
apprise crimina defendants and their families. Mandatory professional liability insurance would be a
financial burden on many members of the Bar (like myself) who often struggle to make a decent living.
| strongly object to mandating it.

Respectfully, | think it isahorrible idea to require mal practice insurance or mandatory disclosures
regarding its lack thereof. It hurts sole practitioners like myself who have no affiliation with large
wealthy firms and whose overhead costs are already through the roof. | know for afact that if | had to
get E+O insurance right now, | would not be able to afford it. When | researched this severa months
ago, they were al quoting me at several thousand dollars of per year. Thisis overhead that | do not
need.

| strongly urge the State Bar to refuse to require mandatory Errors and Omissions Insurance and not be
involved at al in the purchase or regulation of it. | am someone who hasit, but the State Bar should not
be involved in what is a business decision. This appears to be another poorly-research and poorly-
planned idea that sounds good but because it has not been well thought out, would amount to a disaster
in itsimplementation. There is nothing wrong with the system as it now stands. If consumers want their
lawyer to have insurance, then all they need to do is ask. Or they can hire someone else. | am confident
that if the State Bar triesto involveitself in any way in E& O insurance, it will result in skyrocketing
premiums, particularly (and unfairly) for peoplein low-risk categories of practice like mine, criminal
defense. | don't want to have to subsidize lawyers with poorly-run practices or who practice in high-risk
areas of practice. That's not fair to me. | run my business properly and in away that is ethical, and |
assume the risks in the area of which | practice. It is unfair to foist upon me the risks of other attorneys
who don't run their practices and their businesses as | do or who choose an area of law fraught with
frequent malpractice lawsuits. | do not wish the State Bar to be involved in any manner who requiring,
directing, or administering legal liability insurance.

| am writing to address option 2 under consideration by the Malpractice Insurance Working Group
listed on the California Bar website. In particular, | am concerned with the proposal to mandate "legal
mal practice insurance for attorneys as a condition of licensing, except for in-house counsel and
government attorneys."

A mandate should not be imposed on all active attorneys. Numerous lawyers need or want to retain
their active status but are not actively providing legal representation to the public.

For example, | am required in my current position as a university lecturer teaching business law courses
to maintain active status with the California Bar. | do not know whether the definition of "government
attorney" would fit my position but it would not fit faculty employed by private colleges. | am
particularly concerned with the language used for any exceptions. For example, law school professors
are exempt from M CLE requirements but undergraduate university faculty teaching legal courses are
not. | hope we would not be overlooked in this situation. As alecturer, | cannot afford to purchase
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insurance | do not need. The cost of bar dues and MCLE coursesis aready a significant burden.

In addition, some retired lawyers want to remain on active status because they can afford the higher bar
dues to continue to support the bar and they enjoy the social connections attending MCLE events. They
have no need for malpractice insurance. | am also concerned for lawyers who provide cost-effective
assistance to low income clients. Any mandate should not cripple public accessto justice. | appreciate
the desire to provide greater protection to the public but do not believe mandating insurance for al
active members is an appropriate solution.

| just wanted to provide my brief comments regarding mal practice insurance. It is my belief that it
should be mandatory. The cost is reasonable and clients should has some financial protection against
their attorney’s malpractice. As an attorney that went to law school in Oregon, | believe the Oregon
model isworth consideration, as the insurance is through the BAR and the BAR is much more activein
preventing mal practice claims and facilitating finding clients new counsel in the event their attorney
drops dead, is suspended, or just walks out the door.

| am not pleased with the proposal of mandatory liability insurance. | aready have a professional
liability insurance policy, and have been so insured for about 4 or 5 years. Unless the State Bar and its
economists have plausibly projected that the imposition of mandatory insurance will likely lead to
lower premiums, | am opposed. | don't see how the public would be benefitted with this proposal.

| am a sole practitioner and have been since admission in 1989. | have never been the subject of a SB
complaint. | have never received complaints from clients about my work or my fees. | am studious and
very careful when providing work and opinions to my clients or dealing with opponents. | have
relatively low rates, and | have kept them low by keeping overhead down. | maintain a home office to
keep overhead low. My client base is not composed of companies or wealthy individuals, but the
ordinary and usually low-income “man or woman on the street.” Asit is now, my first dollars go to my
Bar dues, and | fear the next dollars will go to aninsurance carrier. | do not have alarge practice.
Requiring me to purchase E & O insurance will definitely force meto raise my ratesto clientsand |
will no longer be able to forgive or discount billings as | now do. | do not know how mandatory
insurance purchase will help these clients, but it may hurt them and | do not believe that isthe SB’s
intention. | am against a mandatory mal practice insurance regulation.

| appreciate the opportunity to comment on the proposal to require California attorneys to carry

mal practice insurance. While | have aways carried it, | do not believe it should be arequirement, and
think the rule requiring disclosure of lack of insurance is adequate. Attorneys who do not carry it may
be able to offer lower fees to clients who otherwise might not be able to afford an attorney. The
proposed requirement would eliminate this option for both consumers and attorneys.

| suggest that the State Bar work to create MICRA style limits for non-economic damages in lawsuits
against attorneys.

Non-economic damages against attorneys should be limited to a maximum of $100,000. If this
commons sense limit was created there would be alower risk of unpaid judgments against attorneys.

| suggest that the State Bar examine an insurance coverage issue that is harming hundreds of thousands
of peoplein California every year who are victims of auto accidents. Many victims of auto accidents
find that the persons who are responsible for their injuries either have zero auto insurance, or have a
minimum 15k/30k liability policy.

| represented a man that was killed by a drunk driver that had atotal of 15k of liability coverage. How
do you tell he family of adead man that the driver had alegally sanctioned policy of 15k? These
minimum auto liability limits have never been increased or adjusted for inflation. Auto insurance
brokers are not required to explain the importance of buying uninsured motorist coverage, which is not
required.
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If the State Bar wants to protect a huge number of people from areal and pressing insurance coverage
issue, | suggest that the State Bar work to require that every driver in the State of CA have at least $50k
of auto liability, and uninsured motorist coverage. A human life should be worth more than $15K in
Cdifornia.

The captive fund idea for legal malpractice insurance isavery bad idea. | recall that some years ago the
official state bar insurance program went belly up and left many people high and dry. Risk should be
diversified through many companies, not consolidated into one mega risk. Consolidating all the risk
into one company could leave many potential claimants completely without recourse, and attorney with
zero coverage.

Thereisalargerisk that the single policy will be a poorly negotiated policy with terms that are less
favorable than terms available on the open market.

Making lawyers disclose their insurance to clients and potential clientsisabad idea. It iswithout
precedent for any business to be required to tell people how much insurance they have. Providing this
information before any services has been rendered has the risk of poisoning the well and the attorney
client relationship by immediately creating an adversarial relationship between the client and the
attorney with an eye towards suing the attorney. *It is like telling people not to think about el ephants;
by forcing every client to think about all the money they could get by suing their lawyer, and the tens of
thousands or hundreds of thousands of dollars of coverage available, you will be encouraging more
people to sue their lawyers.

Have you considered requiring clients to post a bond to cover damages, attorneys fees and costs payable
to an attorney who has counter-sued for malicious prosecution? Many clients are judgment proof, and
attorneys representing people with nothing to lose will be a greater risk of being sued. The State Bar
should create a guarantee to cover damages and expenses of attorneys who are unjustly sued by clients
who have no assets to pay judgments held by the attorneys that they improperly sued.

Doctors are not required to provide patients with evidence of malpractice coverage and limits before
seeing patients, even though they run the distinct risk of killing and maiming their patients. Doctors
enjoy MIRCA limits on their potentia liability even though they kill and injure thousands of people
every year.

If the Bar wants to do something useful in the area of malpractice, how about providing automatic
coverage of at least $10,000 of zero deductible, no exclusions, malpractice coverage that comes with
the current cost of bar membership. This automatic coverage would allow lawyers to choose higher
deductible insurance in the open market in order to get more coverage at better rates.

Upon reflection, | believe the State Bar should not require every practicing lawyer to have malpractice
insurance. For instance, | have afriend from law school who is General Counsel to arelative's business.
They know she does not have mal practice insurance and that is acceptable to them. She stopped
carrying insurance some years ago due to the cost. Many lawyers are struggling today, not everyone is
making alot of money, as I'm sure you know, and some might not be able to work, or would raise their
rates, if they had to add the cost of malpractice insurance. Also, if aclient iswilling to hire alawyer
without mal practice insurance, he or she should be allowed to do that, the State Bar should not be
acting as Big Brother to adults capable of making their own informed decisions. | think disclosure of
whether an attorney has malpractice insurance is imperative and the State Bar instituted arule on that
many years ago.

It is strongly my opinion that attorneys should carry malpractice insurance. | am strongly opposed to
any fund that that does NOT allow free open market competition!

| believe malpractice insurance should be mandatory; however the premiums are presently
astronomical. A pool sponsored by the bar should be created to offer insurance at a reasonable rate.
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| have been a sole practitioner since 1994, and | have been an attorney since December 1989 . | just
barely make ends meet each month asit is. More and more people are representing themselves and are
using the court's help clinics. There are too many attorney'sin California. If | am required to pay for
mal practice insurance, which | have not need in ailmost 30 years of practice, | do not know where the
money will come from to pay for premiums | do not need to be paying. | think mandatory malpractice
insurance is not agood idea and | do not support it.

A very bad idea. To be certain every small practice and part-time lawyers can afford insurance, there
will have to be a bare-bones limited policy, which will become the standard for small firms, resulting in
arace to the bottom. The bar already mandates too much from attorney (M CLE, fingerprints, etc.)
another mandate is a burden on small practices.

| think it’s absurd that the Bar would even consider requiring attorneys to disclose to the Bar whether
they have malpractice insurance. The Bar’sjob, as concerned here, isto ensure the public isn’t being
exposed to therisk of getting a“bad” attorney. Disclosing whether we have insuranceisirrelevant to
that goal, and only serves to micromanage us attorneys. Further arule requiring disclosure of thison
letters, advertisements and/or our websitesis equally as absurd.

The public as awhole is unaffected by an attorney’ s decision to have such insurance and therefore such
disclose is unwarranted.

| would also disagree with arule requiring us to have insurance. Thisissurely going to lead to cost
increases, and small practitioners are only going to get hurt.

That said, | have no objection to arule requiring attorneys to disclose to clients whether we have
mal practice insurance or not. This“risk" is one borne between the attorney and client only, and it
makes sense that some clients may not be savvy enough to know to ask this question of their own
volition.

| have reviewed the options which are listed in the report today, and in response to requests for
comment, as aformer State Bar Governor, | feel that certain of the proposals are subject to discussion.
First, generaly, | favor attorneys having malpractice coverage, and my comments should be taken in
that light. Asto specific recommendations, | am designating each Option by the numbers used in the
report:

1.1 1 favor this recommendation and | think that of the two subparagraphs #1 (making information
available to public) is the more appropriate proposal.

1.2 Thisis probably unworkable, and | would not advise this.

1.3 “All written communications” is very broad. | think notification to a client at time of engagement is
sufficient. | like the idea of disclosure on websites (if the attorney has one) and in advertising.

2. | favor the Open Market Model so that any carrier recognized by the California lnsurance
Commissioner can sell insurance to attorneys. The idea of a Captive Insurance Fund Model as the sole
aternative is bad. However, asin the case of fire insurance, consideration might be given to a“Fair
Plan” type of approach. Asyou know in fire coverage, certain fire-prone areas are not entitled to normal
coverage, but the Fair Plan will afford coverage. We might have a similar plan for attorneys who are
marked up because of their practice (e.g. entertainment is marked up) where a broad Captive Fund
could provide alower rate. Also, some sort of minimum coverage at minimum rates for smaller firms
might be considered. My main thought is that having only a Captive Fund is not agood idea; also if the
SB wee to haveit, | do not think we have the ability to actually fund it or manage it, so this hasto be
looked into.

3. Mandatory self-assessment won’t work. It reminds me that , when | was on the Board, when the Bar
first considered Mandatory Continuing Education (at the insistence of the Legislature) some legislators
wanted 4 courses paralleling first year law, i.e. Criminal Law, R.E. Law, etc.—my guess was that they
had not gone passed first year(joke!). We had to fight to allow study for specialties and, by the same
token, | think that practices are so different that the self-assessment would not be able to cover all types
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of practices. The tendency isto cover calendaring, ant eh like, which is not important in many phases of
transactional practice.

I am not in favor of a mandatory requirement to have professional liability insurance as a precondition
to maintain my license to practice law in the State of California. However, | am in favor of full
disclosure to inform clients that a attorney does not maintain professional liability insurance; i.e., a
client being fully informed can factor into their decision to hire an attorney whether the attorney has
professional liability insurance.

If the proposed changes are adopted to have a single insurance fund which would result in an increase
in premiums or force a purchase of additional insurance from athird party carrier that would adversely
affect attorneys who have limited their practice to achieve alower premium either by elimination of
certain areas of practice or the amount of time devoted to the practice or both. That could cause
attorneys so limiting their practice to give up or suspend their license. It would make sense to have all
attorneys purchase malpractice insurance for the benefit of their clients. But, it should not be a"one size
fitsall" approach for the reasons set forth above.

| just semi-retired in mid-August from 33 years in the aerospace environment where | did not require
my own legal malpractice insurance. After relocating from Irvine to Carlsbad, CA., | am networking to
try and plug into part-time only, Juvenile Ct. representation. | cannot afford to obtain normal insurance
coverage asif | amin afull-time private practice. | do not plan on working more than two days a week,
with an estimate of 15 to 20 hours of work maximum. | am finding out that San Diego County is
different than Orange County in this area of practice, in that there are county agencies and groups with
contracts that are engaged in both Juvenile delinquency and dependency, and private firms tend to shy
away from these areas of law as probably geographically inconvenient, as well as not remunerative
enough.

There ought to be “Obamacare” for lawyers, particularly for senior lawyers like myself at age 67, who
are interested in trying to make a difference on a part-time basis.

Mandating insurance is a horrible idea. Mandating insurance would be and is arestraint of trade.

Item #1: | oppose. | have been practicing for over 50 years. All my clients are large corporations. They
do not need disclosure. | have never had a malpractice claim.

Item #2. | oppose mandatory insurance. | approve of 2 (c).

Item #3. | agree with 3 (c), disagree with the rest of 3.

Mandatory malpractice coverage is not practical. First, awhole new bureaucracy will need to be
created to track, ensure, and force compliance. Second, certain practices are higher risk than others
(probate, criminal defense, personal injury). The cost of coverage for them should not be fixed at the
same premium as low risk practices. The cost of high risk practices should be borne by thosein high
risk practices paying the same fixed premium. Third, afixed coverage limit would essentially limit the
financial recovery by claimants. For example, an attorney buys a compliant fixed coverage policy
(which would have to be artificially low to make all practices insurable) and does not think of the actual
exposure she has. In short, fixed mandatory coverages would not reflect or cover the actual risk an
attorney has. Four, many attorneys will buy "just enough” coverage to meet the mandatory minimum in
order to save on expenses. A claimant is artificially capped on his recovery because his lawyer only
carried the mandatory minimum. Five, attorneys can be trusted to make a sound business decision
commensurate with their risk. If one chooses to not carry coverage (which hasto be disclosed to the
client), then that is areflection of the attorney'srisk analysis. Last, thereisafund to compensate those
claimants whose attorneys did not carry coverage. That fund could simply charge bar members alarger
"fee" to adequately capitalize the fund.

I’m writing about the issues the Bar is studying on the subject of malpractice insurance. | have been a
practicing attorney since | was admitted to the California Bar in January 1976. All but afew of those
years | have been in private practice. | am aformer member of the Bar’s Standing Committee on
Professional Responsibility and Conduct. | am the former chair of the Bar’s Standing Committee on
Alternative Dispute Resolution. | am the dean of Peoples College of Law, aregistered/unaccredited law
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school in Los Angeles.

The law and standard principles of legal ethics do not treat malpractice insurance as a duty of lawyers
to their clients, but | believeit is. Lawyers are required by law and professional responsibility rulesto
protect their clientsin many ways, but many of them are agreat deal lessimportant to protecting clients
than malpractice insuranceis. | support the advertising rules, but they afford less protection to clients
than malpractice insurance. Same with the rules on fee sharing. There are other examples.

Everyone makes mistakes, and that includes lawyers practicing law, including me. That istrue even for
the most diligent lawyers. Thus, it isinevitable that even the best of lawyerswill err in handling their
clients affairs, and inevitably many of those errors will harm the clients. Lawyers are privileged to earn
high, sometimes enormous incomes compared to their clients and the genera public, and in my view
accepting that privilege responsibly requires mal practice insurance.

| strongly support requiring that every California attorney in private practice to have malpractice
insurance. | believe the minimum coverage should be $100,000 per claim, with asliding scale upwards
to $1 million per claim, perhaps higher, depending on the attorney’ s income from the practice of law.
However, | also strongly support exceptions for attorneys who can show that the premiums would be a
serious financial hardship or that no insurer will issue them the minimum required coverage. Many
graduates of Peoples College of Law, where | am dean, and other law schools, have practices that serve
low and medium income clients who cannot pay usual legal fees. Those lawyers usually have incomes
low enough not to subject them to the insurance requirements | support, or to allowed them to purchase
lesser coverage. Also, because malpractice insurance premiums can be so high and sometimes unfair
(for example, thefirst year’s premium usually covers nothing), | believe another exception should be
that alawyer may furnish abond or collateral equal to the limits of the required insurance.

Disclosure of Insurance: | could easily be wrong, but | don’t see the value in lawyers disclosing their
insurance situation to the Bar, as opposed to the public and clients. But | do support disclosing to the
public and clients that the lawyer does or does not have insurance and the coverage limits, and that it be
disclosed in al advertising, including websites, and in all agreementsto provide legal services, and that
the disclosure in the agreements be updated yearly.

| support establishing violations of these requirements as violations of the Rules of Professional
Conduct, and alaw that would provide that violation of these requirements not be prohibited as
evidence in an action against an attorney for professional liability. | am not sure whether violation of
the requirements should be a cause of action in itself — haven’t thought about that enough.

| support an item | saw on the Bar’ s website: “ Insurance fund, established by statute, would provide
minimum insurance coverage for all attorneys (“ Captive Insurance Fund Model”); additional coverage
could be purchased on the private market.”

| support another item on the Bar’ s website: “Developing a Continuing Legal Education or Practice
Management program that provides an interactive self-assessment of law practice operationsin an
effort to examine legal malpractice liability, ... Require al attorneys to complete the self-assessment”.

| support still another item on the Bar’ s website: “ Promoting the voluntary purchase of insurance”
especially by “Educating the public about the significance of an attorney not having effective coverage”
but also by “Educating lawyers about the benefits of insurance.” On this, | learned afew years ago that
there is probably an astonishing level of ignorance among attorneys about malpractice liability. Several
years ago an experienced and rather highly regarded litigation attorney told me he was not concerned
about being sued in a case in which he was my co-counsel, because he had incorporated and thus he
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could not be personally liable for malpractice!

| am an attorney contracted to provide legal assistance to non-represented parties, as Facilitator/Self
Help Attorney/Small Claims Advisor for Tehama County Superior Court. Thisis a contracted, no
benefits, part time position. The contract pays $3500/mo. (My private practiceis very limited by the
contract. ) | aproud of my position, the job that | do, and believe that | am of great help to my
community. However, on the small income | receive, | am expected to pay malpractice insurance, with
coverage of $1,000,000, which is almost $700/mo. This amounts to 20% of my pay. Since | do not
represent individuals nor appear nor advocate for the litigantsin court, | believe that it is an oppressive,
costly burden to someone like me. | would like to see exceptions to be made for individualsin my
position.

Asafirst year attorney that took up law later in life, I chose to open my own solo practice. In doing so,
| obtained Malpractice Insurance at avery good rate from Lawyers Pacific Insurance Company. They
have a special insurance program specifically for first year lawyers and premiums graduate up as the
lawyer practices for more years and presumably is exposed to more liability tail.

Regarding the proposals being evaluated, | have the following comments. | would not bein favor of a
mandatory mal practice insurance program or requirement. While | think it is extremely important to
have insurance, | do not believe it should be mandated by the State Bar or a condition for being
licensed. This may drive insurance premiums up or lead to a"one size fits all" insurance program that
would be too expensive for small, solo practice attorneysto afford. | do not think it should be mandated
that an attorney must state on advertising or a website they do not carry mal practice insurance.
However, | do believe clients should be informed at time of engagement if the attorney does not carry
insurance.

| do believe that the current requirement to disclose lack of mal practice insurance upon engagement of
aclient per PR 3-410 is sufficient to notify the prospective client that the attorney does not carry
insurance and the client can then make an informed decision at that time whether to engage the
attorney.

I would be in favor of mandatory CLE for all attorney’s on the value of malpractice insurance and for a
Bar mandated self-assessment of risk factors that may determine the levels of insurance that should be
carried.

I would urge the State Bar to use an Open Market approach if it decides to mandate insurance. A
competitive market would keep premiums lower and would permit those of us doing pro bono work in
criminal law to continue to practice.

| see no benefit to mandated errors and omission insurance for attorneys. No matter how specious the
claim against the attorney, the insurance company always settles and the attorney is always out the
deductible. This encourages vexatious litigants to take advantage of the attorney and the insurance
company. If aclient wantsthat E & O coverage, then they can choose an attorney who voluntarily
providesit. | currently disclose to my clientsin my retainer agreement that |1 do not carry E& O
coverage. | do not see the need for an additional sheet of paper for the client to sign regarding this.

| favor keeping the Rule asit is. Disclosing the absence of malpractice insurance to clientsis
responsible. However, retaining an attorney without mal practice insurance (and likely with alower
fee) should be a matter for the client to decide.

Mandating insurance as a condition of licensing would be unduly burdensome to attorneys like myself
who have practiced for over 40 years without any claims. | do not currently handle client matters
myself, but | do refer clients to other attorneys and work along with those attorneys sharing the fee. My
extensive experience as atrial attorney isagreat asset to both the client and the firms | refer clientsto. |
also provide simple legal advice (pro bono) to a non-profit organization on whose Board | sit. These are
activitieswhich | would no longer be able to perform due to the expense involved in carrying
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mal practice insurance.

| believe lawyers who have passed the bar and maintain their continuing education requirements should
be entitled to practice law without the added expense of mal practice insurance. This could severely
limit pro bono services except by attorneys who have a profitable practice.

| am in favor of mandatory malpractice insurance and requirement of insurance coverage disclosures to
clients. | have been continually insured for 20 years and still floored at the prices. We try to shop it
every other year and there seemsto be too few carriers and little transparency in underwriting. More
coverage should mean lower prices. Not in favor of Captive Insurance Fund Model because it seemsto
create inefficiencies because settlement costs are passed on in the form of higher premiums. An

example is State Fund for worker’ s compensation insurance. My opinion - the type of lawyers who do
not have malpractice insurance are likely the same lawyers who would prefer not to make the
disclosures. So better to make the reporting available on the State Bar website (meets the minimum
insurance requirements).

The current rules in place are adequate, and the proposed amendments create additional barsto practice
for solo and small firms, as well as public disclosure of matters that are not required to be disclosed by
any other professional class, including doctors, as to whether insurance is maintained, the amounts
maintained, and the type of coverage - facts that no doctor, broker, realtor, or any other professional
organization requires.

Stay out of this. Leave It up to attorneysto cover themselves or not. Let the free market provide
various carriers and various coverages. There previously was a requirement to notify clients regarding
insurance. That disclosure can easily be handled and required in retainer agreements period. Nothing
more. The State Bar isincreasing becoming BIG BROTHER. Stop it!

As an attorney, | have malpractice insurance. If | did not, | would need to inform my clients that | don't.
If it would be required for al attorneys to have mal practice insurance, then the ones currently not
covered should sign up with an existing carrier. It appears to be atotal waste of time and money to
force one type of policy on all lawyers, when the current system is working.

If the premiums are very high for an attorney, it would be due to one of two things: the type of law
practiced which has a higher malpractice rate or an attorney's past with mal practice cases. So maybe if
an attorney isin one of those areas and can't afford the premiums, they should switch areas. If there
have been alarge numbers of malpractice cases which the attorney has lost, maybe it istime to stop
practicing. So if arequirement for malpractice insurance isin effect, if one cannot get the insurance,
then they should quit practicing.

If some basic policy terms should be required, then one should not be required to purchase a basic
policy and then purchase an additional policy for additional coverage. It should be like auto insurance.
Y ou choose your carrier and select coverage at least meeting those very basic terms. Being an attorney
in Californiais expensive enough with bar dues. (| am also a CPA here where the dues are a fraction
of the bar dues.) | believe that this proposal, if implemented in the wrong fashion, could drive up the
cost of practicing law and make it un-affordable to many sole practitioners and small law offices.

Isthe bar looking into tail coverage options? It seemsto me, as an estate planning attorney, thisisabig
deal. Casestypicaly come yearslater. Not all attorneys qualify for tail coverage for various reasons.
Having a state bar fund, with some minimum tail coverage might be a nice feature for both the general
public and for retiring attorneys. | am happy the bar is examining the insurance issue as | think alot of
attorneys do not fully understand it and most of the general public has no clue what it really means if
their attorney has no coverage.

| am concerned about potential unintended issues asfollows. Please look carefully into them. We have
always maintained professional insurance. We are avery small-- two lawyer and no staff-- firm and
represent low income clients. It isimportant that our premiums remain relatively low. For many low
risk areas of practice, e.g. criminal, immigration, and other defense practices, there will be a significant
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spike in premiums. Because limits will be capped to produce an affordable rate (the impetusisto insure
attorneys who presently have no insurance), attorneys seeking higher limits will have to increase their
limits via an excess insurance carrier. Historically we have seen that whenever aprimary carrier denies
higher limits and excess must be purchased, the resulting premium is significantly higher than if the
primary insurer provided the higher limits. So for this group of attorneysit also quite likely that
premiums will increase. A more subtle issue arises because of the issuance of asingle policy. Inthe
current open market there are many policies that offer different levels of coverage, ranging from
coverage for disciplinary proceedings, payment of all or substantial defense costs incurred, and a dozen
or so more coverage features. The new plan will most likely have a single coverage for all because
thereisasingle premium.

Mandatory malpractice insurance as this good and its bad points. | had clients were the attorney did not
have my practice insurance and she got stuck not being able to collect much. at the same time I've had
clients where the attorney did have malpractice insurance but it was a burning type of insurance where
by the time anything was left for the client there was not much money because the attorney representing
the insurance company milked the amount of insurance down to amost nothing which is very sad on its
own at their attorneys that do that type of unfair Acts. So if there's going to be any kind of a mandatory
mal practice, the burning type Insurance should be not allowed and the minimum amount of coverage
should be at least 5 million for each attorney because anything less than that will just create Injustice
for the client.

Thiswould be aterrible ideafor afew reasons. There needs to be multiple sources of companies/
carriers for malpractice insurance. This breeds competition and competitive pricing. If there was a
captive carrier, this would be alegalized monopoly, which violates anti trust provisions, aswell as
reducing the ability for other carriers to bid against one another, for better or more competitive pricing.

If the State Bar provides insurance, what happensin the event of alawyer, who does commit

mal practice, but also commits an offense in violation of state bar rules. Asthe carrier, the State Bar has
aduty to defend and protect its insured. But, there would be a conflict in the event of a state bar
violation being submitted.

If someone wants to practice law without having mal practice insurance, that should be a personal issue
to be decided on by each individual attorney. There should not be a mandate that requires malpractice
insurance in order for state bar membership. Thiswould preclude or prevent lawyers, who do good
work for their clients, but who can't afford the cost of insurance, from performing their services.

My personal experience was that aformer client sued me for cost of his business expense because | had
insurance. He specifically told me that.

Also, the cost of insurance increases with years of practice (which is counter-productive since more
experience equals fewer mistakes) and is simply un-affordable for myself and many others.

If the Bar mandates insurance then not only will the cost of maintaining alaw license increase, but the
fees charged to clients will increase. | am able to offer low and reduced rates for clients who do not
have enough money for full price lawyers, but | will not be able to offer any discountsif | haveto add a
huge cost of insurance to my expenses.

And, | am afraid that having mandated insurance will encourage other clientsto sue for "cost of
defense" since theinsurer is aways looking at the casesin afinancial equation - settlement vs cost of
defense. It would telegraph to unscrupulous clients that they can sue their attorneys and collect from the
insurer until the attorney cannot afford insurance and is therefore prevented from practicing law.

Please do not institute this rule.

| oppose mandatory insurance for all practitioners because it will require my office to subsidize and
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cover the myriad incompetents out there. | already pay afortune in premiumsto cover 3 lawyers. |
understand the concept of “protecting the public” but (1) some lawyers probably cannot afford to buy
insurance, particularly new, hard-to-insure, inexperienced lawyers, and (2) thereisalready arulein
place that says that one must disclose the existence or nonexistence of current errors and omissions
coverage. Some clients can only afford to hire alawyer who cannot afford insurance; hence the

lawyer’ s rates are lower because he is uninsured. It isNOT the State Bar’ s fault to protect every client
out there, at the expense of those attorneys who already have coverage. It'saterrible idea. | thank God |
am not that far from retirement.

| write to voice my opposition to the current proposal that all lawyers obtain malpractice insurance as a
condition of admission to the Bar. Thisis an extremely important issue that warrants an in-depth study
before it is acted upon.

| am opposed to the State Bar making any changes in their requirement for attorneys regarding Legal
Mal practice insurance that may include "mandatory” language as a condition of licensing. Furthermore
| am strongly opposed to a" Captive Fund" run by the State Bar as an insurance company or entity. |
carry legal malpractice insurance and want to have the right to shop for the best insurance carrier at the
best/affordable rates. It is my opinion that allowing this " Captive Fund" would create an additional
bureaucracy and not allow for the free market to affect quality of services and costs that currently
exists. | am opposed to these options begin considered.

| see no reason to give insurance companies a state subsidy by requiring attorneys to carry insurance.
Not al attorneys practice law representing clients, but carry their license to substantiate their
professional credibility. Forcing attorneys to carry liability insurance gives insurance companies a
subsidy, protects wealthy lawyers who can easily afford and already carry insurance while doing
nothing for members of the bar who either practice on the margins (and can contract with clients
regarding mal practice insurance under current bar rules) or for members who do not practice law by
representing clients. | oppose state-mandated mal practice insurance for California attorneys.

| am at the end of my career [28 years and counting] as a California Attorney. | am semi-retired and my
incomeis limited to Social Security and traffic casesthat | receive from several referra entities. | plan
to fully retirein 2025, when | turn 75 if that is part of God's plan for my stay on this earth. | have been
insured for errors and omissions since the first date that | began my career. If my premiumsincrease as
is contemplated in the "statutorily mandated mal practice insurance” then | will be forced to retire and
possibly apply for benefits from public dole resources. Please leave the system as currently exists.

Attorneys in California should be required to carry a minimum of malpractice insurance!

I have reviewed the proposals under consideration or statutorily mandated malpractice, and | would like
to comment. As a proud member of the California State Bar, | want to strongly support a mandate for
all licensed attorneys (other than in-house counsel, judges and inactive attorneys) to carry a minimum
level of malpractice insurance. Attorneys owe an ethical duty to their clients to competently and
ethically provide legal services, and they should be responsible to make clients whole for harm caused
by the failure to meet this standard of care. However, | strongly object to the proposal for a public or
"captured” insurance pool for al attorneys. | strongly believe that insurance products should continue
to be provided by the private market so that attorneysin different areas of practice and different risk
levels can find appropriate insurance to meet their needs. Quite simply, California attorneys do not all
present the same level of risk in their practices, and it is my understanding that " captured" insurance
pools do not effectively take thisinto account. | (for one) practice in the area of estate planning and
income tax planning, arelatively high-risk area given the long statute of limitations and potential for
harmto clientsif | fail to meet the prevailing standards of care. | maintain ahigh level of insurance
coverage (substantially higher than my peers) to ensure that my clients have adequate redress. If the
State adopts a "captured” insurance pool, | will have to endure the additional complications of going
into the secondary market to obtain excess coverage (because that is the ethical thing to do for my
clients), undoubtedly paying more for more complicated and |ess complete coverage than | currently
pay. | am happy with my current carrier, satisfied that my current (very high) levels of coverageis
appropriate to protect the interests of my clientsif | fail in my dutiesto them. | do not want have to
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make any change in my practices, except to advise the State Bar of my (enthusiastic) compliance with a
mandatory insurance requirement. | certainly do not want to take away any time from my current legal
practice to worry about having to obtain and integrate a public "captured” insurance policy and excess
coverage policy to ensure that my clients have access to the same (very high) levels of protection that |
currently provide through my existing policy. Furthermore, | am very concerned to hear that there has
been no economic modelling or actuaria studies completed on the impact of a public "captured"
insurance pool. | believe that it would be a great disservice to both attorneys and the public to move to
apublic "captured” insurance pool without a careful analysis of the economic and non-economic impact
to both attorneys and public. Accordingly, | wish to support the proposal to require attorneys (with
limited exceptions) to maintain aminimal legal of malpractice insurance, through private insurance,
with appropriate reporting to the State Bar to ensure compliance.

| am a senior patent attorney. Currently my choice of carriersis limited and the state bar program does
not cover PTC- patent, trademark and copyright lawyers. | DO NOT do litigation, only transactional
work. What is being proposed to cover us at areasonable cost. State bureaucracies just tend to bloat
with administrators to the detriment of the members. Look at education for example. This drives up
costs. Another issue to be considered, is the ability to get insurance at alower rate for folks who only
want to work part time, say 2 or 3 days a week after a certain age. Paying for full time insurance when
your work hours and thus income are limited, is extremely costly.

| appreciate that your concern is to protect the public. It is undoubtedly necessary to ensure that any
wrong committed by an attorney be properly redressed. | would suggest that you approach this issue
with great caution, though, in the option that you select to achieve this purpose. Y our intentions to
protect the public could ultimately backfire and damage the ones who are also there to protect the
public, the attorneys. It is expensive to be an ethical attorney in California. It isalso time consuming. |
have practiced over 32 years here, and find myself working more each year on compliance issues, and
paying more each year to be in compliance, than ever before. One of the options proposed, fixed
premiums and fixed limits, will harm many attorneys, including me. Thereisno way to avoid harm to
many in the profession by having us pay in essence a portion of the mal practice insurance of others.
Today mal practice insurance costs are based on the individual and his’her/their practice. By
establishing afixed premium, those who control their costs now by controlling their errors and
practicing in an area of the law that is deemed less riddled by malpractice claims, will witness their
premiums skyrocket and their coverage plummet. We will pay for those, who by their own choice asto
area of the law and manner of practice, engage in more expensive/more malpractice likely fields and
habits. Moreover, those of us who control our costs and are vigilant about how we practice will see our
coverage capped/limited. We will incur more costs, over and above the ssmple jump in premium, as we
scramble to obtain excess limit coverage. | truly believe that your motives are noble for the public, but
they should be equally so for the practitioners. You will cause many persons great financial hardship
by lumping us together in a'one premium" state. At some point, it issimply too painful to exercise
one's profession in California.  We could exceed that threshold here. Forgive me for asking, but |
really need to know, when was the last time that persons making choices like these really worked as a
sole practitioner or small law firm lawyer? | invite you to sit in my office with me and deal on adaily
basis with what | do. Perhaps then you would see that most of usin this profession are not millionaires
but real persons too who struggle to pay everyone else first and pay ourselveslast. | am tired of finding
myself working for everyone else, fighting for everyone else and then having to fight for myself with
the very agency who is supposed to me on OUR SIDE TOO. Think of the lawyers when you make this
decision. Itistimeto think about us.

It's not broke so don't try to fix it. Why this move to change the status quo and throw everyone into a
pool ? Find some way to deal with those who don't carry insurance. We already have aB&P code
requiring we disclose if we carry insurance in our agreements. That is more than enough. Low risk
practice areas (like criminal or juvenile) get lower premiums, as they should. Changing the playing
field will probably change that. Why do it? Saying | can purchase and excess policy just makes my life
more complicated and costly. Are we servicing lawyers, or panning to some optics for proponent's
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political ambition?

| absolutely oppose the "captive insurance fund model." as an attorney practicing for ailmost 40 years, i
want to continue to be able to choose the best insurance provider and best coverage for me and my
practice. The open competitive market is essential to ensure that each and every attorney can get the
insurance best suited to her or him. | support requiring attorneysto disclose to their clients (and get
written client acknowledgment in the fee agreement) whether or not the attorney has malpractice
insurance. | oppose any requirement that attorneys publicly disclose whether or not they carry

mal practice insurance, whether published by the state bar or in advertisements, websites, and "all
written communication with clients'. | believe publishing the insured status of each and every attorney
and the amounts of coverage will put attorneys at risk of predators seeking to extort money from
attorneys and to maximize the amount they can recover, based on the insurance coverage. | believe an
"Interactive self-assessment” would only be useful if provided to attorneys to be used on a voluntary,
optional, and confidential basis. And whilei believe that malpractice insurance is a good thing (for me),
I also believe that the state bar needs to recognize that many attorneys have very limited income and
lots of expenses. Many attorneys maintain their active status, but do not practice law, and so

mal practice insurance is not appropriate for them. | believe the decision to carry mal practice insurance
is and should be made by each attorney based on her or his needs, income and assets, and type of law
practice.

| am a solo practitioner. | have avery limited practice, representing afew clients, mostly employees or
former employees, in employment claims, on a contingent fee basis.

As of October, 2018, my practice has generated less than $10,000.00 in income this year. | am hopeful
that some cases settle before the end of the year, but there are no guarantees.

| am very concerned about malpractice premiums, since the private insurance companies are charging
premiums that my practice does not support.

I have been in practice since 1980, and have had one malpractice claim against me. It was baseless, and
the experience that | had with poor representation by my own mal practice attorneys, and being coerced
into agreeing to a settlement, left me knowing that | could do a better job representing myself without
insurance. | also believethat if | did not have insurance, | would not have been sued. (I have had fee
disputes, which were small claims jurisdiction, and which | resolved amicably). | have had clients
complain to the state bar who found no basis for discipline. (sometimes | have helped crazy people, it
comes with the territory).

| particularly manage my practice to represent afew individuals so | can devote attention to their
problems and handle their matters competently. If the matter is out of my area of expertise, | refer the
client to an expert.

| am concerned that a mandatory malpractice insurance requirement would require me to spend more
money for malpractice insurance than is either more than | can afford to spend, or resultsin an
unwarranted expense verses benefit- both to myself and to my clients. | am not in a position to pay
insurance premiums to subsidize malpractice insurance for other attorneys. | had mal practice insurance
in the 1980's when | was taking referrals from the OCBA LRS, but this was avery low cost insurance.

| am concerned that, unlike car insurance, there will not be a variety of policies to choose from with a
basic, affordable, minimal coverage policy being offered. | do not need $5,000,000 in coverage. | am
concerned that having insurance coverage will paint atarget on my back as any client or former client
with agrievance, or an attorney that they contact, will be encouraged to sue me because thereis
insurance. This happened to me once before. So, in response to the request for input, | would say:

1. Amending rules requiring attorneys to disclose to clients that they do not carry legal malpractice
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insurance. My retainer agreement discloses that | do not have malpractice insurance.l do not oppose
privately reporting to the State Bar that | do not carry insurance or reporting that | do, the amount of
coverage and the insurance company. But not for public disclosure. | do not oppose having the client
sign the disclosure of non insurance in the retainer, since | already do that. | do not oppose a"no
change" to the current rules.

2. Mandating legal mal practice insurance for attorneys as a condition of licensing, except for in-house
counsel and government attorneys. | oppose a mandatory insurance as a condition of practice. | oppose
excepting in house and government attorneys, because their premiums would subsidize and lower the
overall cost of insurance for everyone. If mandatory insurance is required, | support having alow
premium state sponsored insurance program. | am against a mandatory insurance requirement except as
already required by statute. If thefirm isso big that it isalimited liability entity, it needs to have
insurance.

3. Developing a Continuing Legal Education or Practice Management program that provides an
interactive self assessment of law practice operations in an effort to examine legal malpractice liability.
| amin favor of providing the self assessment as an optional tool. We already have MCLE in this area.
This should be covered by the specialty requirements in Ethics and Law practice.

4. Promoting the voluntary purchase of insurance by:- | amin favor of educating attorneys about
insurance benefits. | am opposed to educating the public about "the significance of an attorney not
having effective coverage..." because this does not serve a public benefit. Corporate clients have the
biggest potential claims and will have attorneys who already know about coverage issues. The real
concern hereisto educate the public about disciplined attorneys, or attorneys who have had significant
mal practice claims against them. The real concern isfor the Bar to get rid of the bad eggs, not engagein
afear campaign that focuses on telling the public that an attorney is bad because they do not have
insurance.

| think the ideais a costly intrusion on how many attorneys operate. it will be a significant financial
burden on small and solo practitioners, especially on minorities and young people. Large firmswill be
able to accommodate such a requirement easily, but not solo attorneys. Is CALBAR trying to pick
"winners and losers’ and shape the practice of law centrally, rather than let the consumer market
decide? Don't please.

| practice primarily in the area of criminal defense and operate a sole practice. | handle all of my work
myself and do not hire any employees or sub-contractors. While | understand the need for E & O
Insurance coverage in various other areas of the legal profession, it would be unnecessarily burdensome
for my practice. Perhaps for those practitioners engaged in a high volume practice requiring additional
staff, or engaged in high risk areas of their practice in personal injury, wills and estate planning,
taxation, family law, and others, | would presume those individuals aready have in place a policy of
coverage.

Any mandatory imposition of E & O coverage is not necessary in my opinion. | have awaysincluded a
statement of full disclosurein all of my retainer agreementsthat | do not carry any malpractice
Insurance as required by the State Bar of California. My thought is that disclosure is sufficient to
protect the public if they are going to make a decision on legal representation based on carrying, or not
carrying, any E & O coverage.

I think mandated mal practice insurance is a great idea.

| have two caveats:

1. There should be insurance one can obtain at a very reasonable rate per matter for those of us who
only practice infrequently and don't have the financia resourcesto carry it full time. Also a State Bar

program (like Medi-Cal for medical) should be available for those under a certain level of income.

2. There must be a better way to litigate mal practice cases which almost never see the light because @)
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most lawyers don't want to go against their brethren and b) the decider of fact isusualy alawyer or
former lawyer.

| have a website that enables consumers to locate contingency fee practitioners for their litigation
matters and almost all of the people who have had alegal malpractice area on my site and those that |
know in person have either not been able to find counsel to represent them or have lost cases that are
otherwise very legally sound.

Thanks for leading the State Bar to programs that are so necessary for the protection of both our
profession and the consumers we protect!

| would oppose the state (or bar) run insurance program.

All active California State Bar attorneys should be required to (a) carry E& O insurance, or (b) post a
bond in thisregard. Further, | believe a statement confirming this coverage or bond should be
required in all fee contracts. For obvious reasons, E& O coverage benefits both the attorney and the
client. An additional benefit to attorneys and clientsisthat E& O carriers periodically provide articles
about practice risk, and offer continuing legal education, sometimes coupled with premium reduction.

| realize that there may be attorneys who perceive they cannot afford the cost of E& O coverage or a
bond, but, then they probably shouldn’t be offering legal services. The ABA, State Bar, County Bar
Associations, and the like, already negotiate with E& O carriers for favorable group rates. E& O
coverage language to be included in fee contracts has been available for years.

| am writing to you to express my opinion on the above referenced topic. My opinion does not cover the
subject matter at large, but rather addresses the parameters of the breath of the potential new
requirement. | believe that any new rule must take into account the particular practice of those to which
it applies. For example, | spent the majority of my 35+ career as a General Counsel to both privately
held and publicly traded entities. | never acquired mal practice insurance and always was covered by
each entities E& O instance policies. Requiring an in-house attorney to obtain insurance, or for that
matter, any attorney whose practice islimited to a small number of clients, would create an undue
hardship on them. Currently, my practice is limited to advise on solely commercial matters for my own
affairs and those of my friends and family. | rarely charge for my time. A lot of my friends are of a
similar status. Which brings me to my second point- there should be a minimum revenue number in
place under which no mandatory insurance would be required. The financial burden of imposing the
mandatory insurance requirements on small practitioners would be wholly impractical.

Do not believe insurance should be required for attorneys who want to keep alicense to help family and
friends and provide free and\or inexpensive servicesto seniors (like free Healthcare Directives). One
shoe does not fit al. The license and required classwork already comes out of my pocket -- insurance
would just be another expense for me and a gift to the insurance company.

My entire practice, and those of many people with whom | work, consists of court appointed cases.
Risk of malpractice suitsislow and we (San Francisco Juvenile Dependency Panel) are required to be
insured. My coverage is provided by Lawyer's Mutual Insurance for court appointed casesonly and is
relatively inexpensive. Asthe State Bar may be aware, juvenile law is not a particularly lucrative
practice. | am glad that | am insured and would not practice without E/O coverage, but | fear a
statewide requirement and the possible creation of a captive fund would make insurance unaffordable
for me.

| have only done pro bono work does some time. | am now retired but desire to keep my license active.
| follow the current notice rule to pro bono clients by putting the required notice in writing. Now | only
represent myself and family. | am for all intents and purposes retired. | worked hard to become a
lawyer. | want to continueto say | have alicense. This requirement would be unaffordable for me and
unfair. It would aso chill those of us who do pro bono work on occasion and hurt the public at large.
Thisreally upsets me as | even pay my pro bono client costs. Leave thecrulecasiris. . Thisonly serves
to enrich the insurance agencies.
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There must be compelling evidence that insurance is needed before it is made mandatory. Whether an
attorney has insurance should not be accessible to the public except at the election of the attorney. A
captive insurance fund model should be rejected, but | would have no objection to the State Bar
creating afund to compete with insurance companies. | favor the Bar developing an education program
for self-assessment, but only if doing the assessment counted toward filling MCLE requirements. |
would reject any program to subsidize any attorney’s premiums.

| strenuously oppose requiring Malpractice Insurance. | support advising potential clients that an
attorney does or does not have Mal practice Insurance in the Engagement Agreement, which is currently
suggested.

1. Malpractice should be required or provided by the bar with the dues.

2. Lawyers should be able to buy on the open market.

3. Any lawyer that does not buy on the open market should be surcharged dues to pay for aminimum
policy.

4. Lawyers who currently have companies and policies should be alowed to keep them.

5. Lawyers who refuse to get policies should not be fined but should be provided mal practice from an
insured or organized state bar fund.

6. Should clients be able to waive malpractice insurance and hire lawyers they know are un covered???
7. Special covereage should be provided to solo lawyers and senior lawyers or others with limited
practices.

Comment to 1.a.i. and L.aii. - Thiswill set a precedent to further expand the Bar's reach into areas that
have little to do with alawyer's competence or morality. Severity of Option - Moderate.

Comment to 1.b. - Thiswill require longer retainer agreements. Severity of Option - Low.

Comment to 1.c. - Thiswill require boiler plate language on all attorney letter head, emails and fax
cover pages, etc. that reflects the language needed to comply. Severity of Option - Low.

Comment to 1.d. - Thisisthe best option, in my opinion. Options 1.a., 1.b. and 1.c. all admirably seek
to expand awareness of whether an attorney has coverage. However, to require an attorney to report the
existence or nonexistence of coverage to the bar, so the bar can then make that information public
seems like an effort to shame lawyers who do not have insurance. That can have a chilling effect on a
lawyer's practice, while having very little to do with the attorney's competence or morality. Therearea
variety of sound reasons not to purchase coverage (e.g., the attorney has little exposure to liability, the
attorney is unable to afford coverage, the attorney is able to pay his or her defense costs without
coverage, etc.)

Comment to Option 2. Thisis aterrible option. | have coverage but only by choice. Taking away the
choice (for reasons that have nothing to do with the lawyer's competence or morality, etc.) isa
dangerous precedent. | note that the US Supreme Court struck down the mandatory insurance provision
in Obama Care, and instead interpreted that provision to state atax penalty could be applied for non-
coverage. I'm not promoting penalties for non-coverage here, but | was pleased with the Court's
decision because it meant the government could not compel people to purchase insurance. It could only
tax them for not purchasing insurance. Severity of Option - High.

Alternative - reward attorneys who have malpractice insurance by lowering their bar dues:)

Comment to Option 2.a. - Thiswill likely drive up insurance costs and create the opportunity for
monopolies and price fixing. Severity of Option - High.

Comment to Option 2.b. - Thiswill probably increase bar dues. It'sabad ideaif it does because you're
then compelling attorneys to subsidize a market. If this option does not increase bar dues or add fees or
expenses for attorneys, it would seem more reasonable. Severity of Option - Unknown because it
depends on how the market is funded.

Comment to Option 2.c. - Best idea because it avoids the issues raised in the comments above. 2
Comment to Option 3 - More CLE? The ethics CLEs can cover insurance issues like how to avoid
liability in the first place. Severity of Option - Low, but it would create more and more costs for CLE.
Comment to 3.a. - | would expect most self-assessment results to be skewed.

Comment to 3.b. - sameas 3.a
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Comment to 3.c. - Ok.

Comment to Option 4 - Ok.

Thank you for providing an opportunity to provide these comments and for considering them. Thank
you, also, for your efforts to improve the Bar in meaningful, cost effective ways.

| oppose this change.

1.For many low risk areas of practice, e.g. criminal, immigration, and other defense practices, there will
be a significant spike in premiums.

2.Because limits will be capped to produce an affordable rate (the impetus is to insure attorneys who
presently have no insurance), attorneys seeking higher limits will have to increase their limits viaan
excess insurance carrier. Historically we have seen that whenever a primary carrier denies higher limits
and excess must be purchased, the resulting premium is significantly higher than if the primary insurer
provided the higher limits. So for this group of attorneysit aso quite likely that premiums will
increase.

3.A more subtle issue arises because of the issuance of asingle policy. In the current open market there
are many policiesthat offer different levels of coverage, ranging from coverage for disciplinary
proceedings, payment of all or substantial defense costs incurred, and a dozen or so more coverage
features. The new plan will most likely have a single coverage for all because thereisasingle
premium.

| support the requirement to for private attorneys to have legal malpractice insurance as a condition of
active membership in the State Bar of California. Thiswas previously not my position. As aformer
member of the Board of Trustees, | recall a board meeting more than 10 years ago in Anaheim when
Shelly Sloan was State Bar President. The proposal to make legal malpractice insurance mandatory was
on the agenda. | voted against the proposal. The trustee vote was tied. President Sloan broke the tie by
voting against the proposal. The arguments pro and con haven’t changed much except that the need for
greater public protection now justifies an affirmative vote.

| am amazed that professional liability coverage has not been arequirement in California. | believe it
absolutely should be necessary to obtain. The devil often resides in the detail, though, so there need to
be published limits of coverage, and competition among underwriters.

| am opposed to mandatory malpractice insurance. | think it isimportant to the public that attorneys
have mal practice insurance but the practice of law just seems to get more complicated by the day.
Adding mandatory malpractice insurance is only another complication.

| understand that the CA state bar is considering mandatory mal practice insurance. My specific
concernsinclude the following:

1. Malpractice insurance is not regulated in the way that auto and home-owners insurance are regul ated.
2. Malpractice insurance carriers do not have price controls, cost controls, liability range/limit controls
—in the way that auto and home-owners insurance do.

3. Malpractice insurance carriers can reject anyone — without concern about complaints re
discrimination, redlining, disparate treatment of different classes of attorney customers.

4. The underwriting pool of the entire insurance industry is facing economically perilous times due to
extreme weather events, increased projections about floods, fires, and other natural disasters (lumped
under the umbrella of climate change). There are serious concerns that the overall insurance model will
not work going forward. The underwriting pool for malpractice insurance is ultimately the underwriting
pool for the entire insurance industry.

5. Costs/fees will escalate if insurance is mandatory, not decrease, because we attorneys will be a
captive pool of clients duty bound to them without any duties owed us collectively or individually.

6. The legal industry may change in the near future and lawyersin certain legal specialties may face
economic downturns (if only due to the court changes and conservative bending in certain areas).
Contingency fee attorneys will face economic constraints that |awyers working for corporations do not
face.

7. Huge organizations, including large law firms, self-insure and so they will not be a source for
pooling insurance costs (and lowering overall costs for individual attorneys).
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8. Requiring malpractice insurance will not stop individual attorneys from stealing, lying, or
intentionally committing other malfeasance.

| support the requirement of attorneys carrying malpractice insurance. | pay for it and tell my clients.
The playing field should be level, and there should be a minimum requirement just as there is for auto
insurance.

| oppose this proposal.

There will be a spike in premiums for attorneys practicing in lower risk areas. Attorneys will be forced
to obtain separate excess insurance for the amount above the new low mandatory limits.

Old policies gave attorneys choices regarding special policy features including whether or not discipline
is covered and whether or not defense costs are covered but this new coverage will be one size fits all.
FINALLY, IFAN ATTORNEY HAS A GOOD RECORD (ie NO CLAIMS OR VERY FEW
CLAIMS) WITH HIS CURRENT MALPRACTICE CARRIER THAT RECORD WILL BE LOST IF
HE OR SHE ISFORCED TO START OVER AGAIN WITH THE NEW PROGRAM.

| would welcome mandatory insurance so long as the State Bar guarantees coverage availability at a
reasonable cost. My firm has been abused by more than one carrier over the years. Recently, my carrier
od more than 10 years (claim free) recommended that | agree to a policy limit settlement and afterwards
promptly cancelled my insurance. The claim was utterly frivolous (as reflected in a subsequent order
against the former client). At renewal, | had to resort to a policy with less coverage and higher
premiums. | could not obtain a$1M policy limit which resulted in the dissolution of my LLP (which
requires $1M). | now have a $1M policy (with an annual premium of $16,800 for 2 lawyers). However,
because | could not get retroactive coverage on my new policy and did not purchase tail coverage on
my old policy, | had no coverage for arecent claim that fell within the gap period (equal to the statute
of limitations). Ironically (or maybe not), when | produced in discovery the coverage declination letters
from both carriers, plaintiff’s counsel decided to drop the lawsuit for a“walk away” settlement (of
course, | could not thereafter collect my earned fees).

| wonder if disclosure of coverage limits would have yielded the same result? | think the moral to the
story isthis: If you buy insurance and disclose the coverage limits, surely the plaintiff’s bar will
come... The higher the limit the more ferocious they will be. | am al for protection of the public, but a
little protection for the lawyers would be appreciated. Most, if not every claim | have ever had,
emanates from my efforts to collect fees that are due and payable from the client. Literally, these are
“shake-down” suits designed to avoid payment of earned fees. In my twenty years of practice, no client
has ever obtained ajudgment against me or my firm for legal malpractice. Perhapsit is aso ironic that
my current policy excludes coverage for any claim against me that is preceded by an action to collect
fees. Any mandatory insurance required by the bar, should not carry an exclusion arising out of afee
arbitration or collection suit for earned fees.

Please note that my comments reflect my own real-world experience. They do not necessarily reflect
the position of my subordinate employed lawyers.

| have served alow income and indigent community as a private practice lawyer in my "retirement”
years. | by no means had money to pay for legal malpractice insurance for most of the last 5 years
(maybe closer to 7-8 years). In that period of time, | would have had to not pay property taxes on my
home, pay for prescriptions for my wife and | and defer maintenance to vehicles and home to the
detriment of safety and value maintenance.

In that period of time | secured acquittalsin criminal matters (or dismissals), have recovered personal
property for ex employees of third parties that stole person effects and business tools, saved businesses
(several) from predatory wage and hour scam litigation, helped people negotiate tough situations to
avoid having to file bankruptcy, did pro bono work for young couples -- to name a few things. People
are broke.
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In the old days we had legal clinics funded by the federal and state government. Today that burden falls
on us--the working lawyers. The big boat L:A firms cap cases from our area, leaving us with the tough
and smaller value cases(Civil and criminal).

| had to disclose once in arequest for sanctions (which was denied) that the amount sought was greater
than the balance in my business account (which was used against me by several law firmsto defend a
case so aggressively that | faced forcing clients due to expense payment concerns).

Without MANDATORY pro bono with the big firmsin areas like the Inland Empire by the firms that
take so much from the market and heavily discounted rate indexed for low income practices (or
certainly those years when income is regrettably so low), access to representation would be a new
problem.

| am acriminal defense attorney. In my 48 years of law practice, | have not been sued by any client. |
do not believe that malpractice insurance is appropriate and/or necessary for a criminal defense
attorney.

When the People of the State of Californiafile acriminal Complaint, Information and/or Indictment,
they have to satisfy statutory provisions of "probable cause" for misdemeanors and/or felonies. And, in
most cases, they believe they have sufficient evidence to prove guilt beyond a reasonable doubt.

It is my understanding of current case law that for a criminal defendant to successfully proceed with a
claim of malpractice, negligent or otherwise, against their criminal defense attorney, they would first
have to obtain the authorization to pursue any such claim from a Superior Court of jurisdiction. . .ina
pre-filing petition of some sort.

In order for them to so commence an action against their criminal defense attorney, a client who pled or
was found guilty would have to first submit proof in a pre-filing petition that they were in fact innocent
of the charge(s) for which there was a judgment of guilty.

I currently maintain E& O Insurance and have been covered by Insurance throughout my career since
1981 to the present. | disclose thisin my Retainer Agreement as required. | am not interested in then
Bar mandating anything further, asal it will do israise insurance costs for all responsible practitioners.
The Bar needs a balanced approach as now exists and no change to the existing status quo is needed.

| wrote to President Obama about the flawsin the ACA. Y ou are about to do the same thing. Mandatory
Lega Malpractice Insurance for all lawyerswill drive new attorneys and small law offices out of
business. Like the ACA, you cannot mix lawyers that have prior claims experience with lawyers that
have no prior claims experiences as an insurance company cannot set a proper premium. If you look to
Cdifornia Fair Plan and understand how it sets rates then you could be on the right path. The real issue
isthat it has to be mandatory that attorneys put in their contracts that they do not carry malpractice
insurance and cannot collect afee asaresult even if successful in handling the particular case. That way
the client makes the choice. Insurance companies will run amok if you pass this law.

My question is: Why would malpractice insurance not be required? Insurance is required as a condition
to drivein the State of Californiain order to protect those to whom we owe an arguably lesser duty than
we do to our clients who have sought us out for representation and protection. It is only common sense
that at the very least some minimal mal practice insurance requirements should be established, perhaps
based upon a sliding scale according to area of practice.

| have had insurance my entire career but it isaterrible idea. What should happen is clients must sign a
form stating the attorney does not have insurance and highlight it in fee agreement. Requiring anything
is not afree market solution. It sounds more akin to govt interference.

If the state bar imposes mandatory insurance, | would request there be an opt out upon ATTORNEY
declaration of available assets beyond minimum insurance limits required. 1've been practicing over 50
years. 99% of my practice is voluntary charity work or legal work representing an entity that | am the

20




88.

89.

90.

owner. Mandatory insurance would be a waste of money for me and offer no protection to the public.

| do NOT believe there should be a requirement to have legal mal practice insurance. If one practices
personal injury, then the only real concern for an attorney in thisfield isfailing to file alawsuit timely.
If alaw firm has a case management system which maintains statutes limitations, then the risk of failing
to filetimely isminimal. In turn, the risk of being sued isvirtually zero. The rates for malpractice
insurance are outrageous and small law firms who maintain a case management system should not have
to be burdened with an insurance premium of $8,000 or more per year.

Perhaps, this requirement for insurance would be necessary in the event afirm or attorney has been
sued within the last 10 years. It appears there are other practice areas that pose a greater risk of

mal practice, such as tax, estate planning, etc... and perhaps these firms should be subject to mandatory
mal practice insurance. Perhaps an investigation should be performed by the State Bar to see who has
been sued for malpractice, how long that attorney has been practicing, and the area of law the alleged
offending attorney engaged in. Thiswould give the state bar an idea as to which areas of practice run
the greatest risk before requiring EVERY attorney, regardless of area of practice, to have mandatory
insurance.

My response to the State Bar’s proposal for ‘ statutorily mandated malpractice insurance’ isafirm ‘no
thank you'. It isn’t needed, nor justifiable.

Speaking politically, this mandate would be the much sought after golden goose to the E& O insurance
carriers, who are likely the driving force promoting and funding it from behind the scenes. 1t would
force probably tens of thousands of CA attorneys to buy insurance they have never had and never
needed. Quite awindfall to the carriers!

Speaking personally, | have spent about 40 years in mostly solo private criminal and civil litigation
practice, without mal practice insurance or aclaim. A conservative estimate of the premiums | would
have paid over that claim free timeis probably at least $150,000. | am certain the mgjority of attorneys
have similar experience.

Asto ‘protecting the public’ asjustification for such a mandate, the public didn’t need protection from
me or the numerous other claim free attorneys. Why on earth should the Bar financially penalize the
overwhelming majority of attorneys, instead of dealing with the few who commit mal practice? If the
Bar could somehow demonstrate that a majority of attorneys have claims, and they are al uninsured,
then maybe a mandate on all attorneys would be more justifiable.

Totry to justify the Bar’ s proposal, as evidence, it needs to publish the statistics on % of attorneys with
claims, and % of that group that are uninsured.

The bottom line is that those attorneys who know they need to protect themselves with insurance, for
various reasons, probably already have it, and don’t need a‘Mandate’. Neither do the claim free rest of
us.

Alternative to an overreaching mandate:

Those with provable damage claims against uncovered attorneys could be handled by a dedicated client
recovery fund, even if that meant a small increase in general dues. Attorney disciple with probationary
restitution to the fund could follow any such payout from the fund.

Word to the wise: The more the Bar bureaucracy strives to become an strident enforcement arm of a
prosecutor’ s office, and an overtly political activist agency, instead of a professional and supportive
guild, the less support it has from attorneys, and the more antipathy.

First, some background. I’ ve been licensed in California since 1985. Since 1994, I’ ve been a solo
practitioner and have always maintained mal practice insurance. | pay between $4,000 and $5,000
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annually for insurance. My deductible is $5,000. Over the past 25 years, |’ ve paid roughly $120,000 in
insurance premiums. I’ ve had one claim brought against me. It was frivolous and settled without trial. |
paid the deductible.

In retrospect, | would have saved over $100,000 had | chosen not to self-insure over the past 25 years.
But I’ m conservative by nature and risk averse, so I’ ve always elected to be insured. This should remain
my choice. Thisis something I'm required to disclose and do discloseto al clients. Does it matter to
them? | don’t know. No client has ever asked or commented about that issue at the time of formation of
the attorney-client relationship.

| al'so don’t think insurance should be mandated. It should remain elective. Unlike driving an
automobile, retaining legal counsel is not inherently risky. Clients should do their homework, obtain
referrals and perform due diligence when hiring counsel. If insurance matters, they may inquire and
make a choice based on the answer. It's afree market and should remain so.

If there is mandatory insurance, it should be implemented in away that drives premiums down, not up,
based on higher demand for insurance. This only will happen if there’ s no artificial interferencein a
free market such as a mandatory minimum.

Any government mandate regarding the amount of insurance or other regulation will only drive up
premiums. Thiswill hurt solo practitioners like me and our clients. If the cost of insurance goes up, so
will our fees. We will pass this cost onto the consumer like any other business, making legal
representation even less affordable than it is now.

For these reasons, | say “NO” to mandatory insurance or further regulation of lawyers. This proposal is
abad idea. L et the free market reign.

Would be interested in mandatory malpractice insurance, ONLY if offered at a more affordable rate.
Now it istoo high!!

In regards to the mandatory insurance for attorneysinitiative, | must provide your with my strongest
objection to this plan.

To require an attorney to pay a minimum rate and get less covered is absolutely absurd. Part of my
practiceiscriminal law. | would be paying 3x the amount | am now and getting 80% less coverage than
| currently have.

For aclient to allege | have committed malpractice in a criminal case, they must prove their factual
innocence. This standard is extremely high and honestly, except for about 2-3 of my clients over my
20+ year career, not one of them was factually innocent.

Asfor requiring members to report to the state bar that they have insurance is no big deal to me. | have
and will always comply with the law the required disclosure in my retainer agreement of whether or not
I have malpractice insurance.

Why would any attorney want to pay more for less? | am not in the business of subsidizing other
attorneys and their practices due to multiple claims. People are free to choose any attorney they want
and in my 20+ years of practice | have never had a client ask me or comment upon the fact that | do or
do not have malpractice insurance.

| do not see or understand how this helps or protects the public in anyway. All | seeisamoney grab.

So long as the mandate to have this insurance does not drive up my rates, I'm all for it. But if this
requirement limits members to only one insurance company - it will drive rates up due to the lack of
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competition and | am against it.

| am opposed to any required minimum insurance policy via a captive fund. | maintain insurance in
excess of your required minimums and an excess coverage policy would be much more expensive. Plus
my coverage is for more than what you would cover. | want to be able to shop for he best coverage at
the best price. Also, for attorney's who have coverage in excess of your minimum requirements should
not have any further duties.

Briefly, | strongly oppose mandating attorneysto carry malpractice insurance. However, | aso strongly
agree with the disclosure requirements currently under consideration.

Full disclosure lets a potentia client know, thus giving the client the option. That provides sufficient
protection.

However mandating the insurance has some very dire consequences.

As| am sure you are aware insurance premiums, even for the most modest policy, are astronomically
high, and even higher if you are fresh out of law school and starting a new practice. Hence, just one of
the dire consequences are new law school grads.

Asyou may aso know that new hires by the traditional law firms, who also provide the insurance, is
way down, and that is even among graduates from the ABA schools. The lower hire rates has caused
many new grads to strike out on their own at first. This situation is even more exasperated in California,
because of the numerous State Bar accredited, but non-ABA schools graduating students, most of
whom wouldn't even be granted an interview with atraditional firm.

First starting out, trying to get clients, get an office, pay business and case related bills, and where many
are now paying back student loans, is very difficult already. Adding a tremendous burden of requiring
mal practice insurance would make it impossible for anyone starting out from making it. | know this all
to well from my own experience and of my classmates who graduated from the Santa Barbara College
of Law almost twenty years ago. A couple of us got jobs with County Counsel or the DA, but the bulk
were never picked up by atraditional firm and either had to go solo or join avery small non-traditional
firm. If any of usin the latter category were required to pay for malpractice insurance, none of us could
have made it.

The burden of the insurance cost would have been to great to overcome, and forced many of usto leave
the practice of law. That would have been tragic in light of the 3 and a half years of intense work, the
high cost of law school, and then the intensity (and additional costs) of passing the Bar, all thrown away
because they could not also make the added expense of insurance.

Simply, that would be unfair. Whereas, the proposed disclosure requirements to the public protects the
consumer, allows the consumer to make a choice, and does not impose an impossible burden upon an
attorney.

As | mentioned above, that isjust one of the consequences. There are others as well, for example the
increase cost of doing business would have to be passed along to the consumer, which would have it
own multiple set of negative consequences.

Thisisaterrible ideaand | am completely opposed to any model using a captive insurance fund or its
equivalent. | want to continue to be able to choose the best insurance on an open, competitive market.

Since 1988, Cdlifornia has had an elected insurance commissioner.

This entire process usurps the legal authority entrusted by the People to the State's Insurance
commissioner to develop suitable regulations to protect the public against predatory and unfair business
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practices - including the unsavory and thoroughly corrupt legalise propagated by the Racketeering State
Bar. We need to work at all levels of society to protect the public and enforce the spirit of the law, not
exploit it.

If the State's Insurance Commissioner as a representative of the People felt the People need protection
against predatory and uninsured litigators, then the California Department of Insurance and Dept. of
Professional Licensing should take the lead in devel oping suitable regulations for disclosure, and
Lawyers should not be a special case of professional licensing. What about uninsured structural
engineers? Hair Braiders? Funeral Parlor Attendants? Roman Catholic Social Workers? Native Artifact
Museum Conservators? Tax Preparers? There is no similar disclosure requirement for them even
though professional Liability insurance is not mandatory. In addition, the Little Hoover Commission
has made recommendations against this type of corny capitalism in its report on Professional Licensing,
and this regulation works against the recommendations of the official nonpartisan body working in the
interest of good government and the findings of a specia presidential Commission of the Obama
Administration.

The total impact of thistype of self-serving and toxic act isto further raise the bar to Judicial accessin
civil courts as additional insurance overhead gets compounded into billable hours, reserving them for
the Power Elite who can afford to pay to play, just like the massive fraud of so called "terrorism"
exclusion riders, which isatroll tax for the bad acts of the Federal Government. The Judicial Council
and State Bar has time and time again proven itsinability to policeitself. The Legal Profession should
not be allowed to self-govern: it needs third party and truly independent oversight - the oversight
provided by an elected official such as the Insurance Commissioner. | would go further than third party
accountability and urge the wholesale reconstitution of the State Bar itself, as was done in the State of
Washington when that state's bar fell to a RICO indictment. Consider these regulations and Overt Act
of a Corrupt Enterprise.

These regulations are another form of self-serving "gotcha' disclosure sign laws. We might as well
tattoo Proposition 65 warnings on the silver tongued Hastings Esquires teething on their Californian
Golden Spoons.

98.

| AM AGAINST MANDATORY MALPRACTICE INSURANCE THRU THE STATE BAR.

99.

I would request that the bar set this matter for a public hearing in Los Angeles and al other major cities
in CA so that we can attend and listen to the pro's and con's of all the proposals. thisis a very important
matter to all concerned and i have not seen any studies of the various proposals nor a comparison
analysis of how any of these proposals work in other states. this matter requires study and public
hearings.

100

| am a sole practitioner and have always elected to be insured with higher than average limits. | choose
to protect my personal assets. However, | do not believe that State Bar mandated insurance coverage is

appropriate.

There are currently many options for mal practice insurance coverage, not just the limits of liability, but
tail coverage, whether to have coverage for disciplinary proceedings, payment of defense costs, amount
of deductible, prior acts coverage, and other options.

If the State Bar requires usto buy from it or a captive run for the benefit of the State Bar or an
insurance company licensees are required to use or some other entity created for insurance issuance
which licensees are required to use, what happens to our options? How will premiums be determined?
What about the options mentioned above?

While requiring licensed lawyers to be insured and providing an option for low cost insurance to
lawyers who cannot afford or wish to lower their premium sounds fine, unlessit isan OPTION, it will
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result in many lawyers NOT being able to renew licenses because even alower cost option may be too
expensive for the part-time attorney or sole practitioner. Thus, the State Bar will be preventing some
attorneys from practicing. This does not seem right.

IF the State Bar is going to make mal practice insurance a requirement of licensing, then there should be
an OPEN MARKET by private insurance companies as it currently exists so that lawyers can find the
correct pricing and coverage. The insurance market will respond to the need for low cost malpractice
insurance without driving attorneys out of business.

Government is not the best avenue for oversight. The State Bar should be concentrating on on its
current administration issues, not adding this HUGE additional administrative expense and what will
most likely lead to additional fee hikes for license dues each year.

Asit stands now, if an attorney is not insured, disclosure must be made in the written fee agreement
with the client. Let the client make the decision.

L et the insurance experts continue to provide the insurance to those who choose to be protected with
insurance tailored to the particular needs of the attorney/firm. Or, have uninsured attorneys post a bond
asisrequired for auto insurance.
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| am OK with mandating a minimum amount of malpractice insurance as long as there is recognition
that abigger pool of insureds means more $ for the carriers, so there are mechanismsin place to protect
lawyers from highway robbery premiums. | support requiring lawyersto disclose in writing and in
marketing materials (e.g., web sites) whether they do or do not have malpractice, and requiring client
fee agreements to disclose coverage levels and allow clients the right to confirm continuing coverage
upon request. Where this gets dicey, is setting any minimum coverage level, because risks are vastly
different for different lawyers and firms depending on practice area, practice size and type of
representation. The megafirms that represent Apple and Samsung in their never-ending intell ectual
property disputes have more raw financial exposure, but they also have alot of internal checks and
balances to reduce risk. A solo doing Pl cases or family law has alot lower raw financial exposure most
of the time, but there are no backups or checks and balances in place to minimize the risk of error like
therearein alarger firm. The legal industry in California, reflecting the economy of California, is huge
and complex compared to alot of other states, where one person might do alittle estate planning, alittle
divorce work, afew dog bite cases, and afew social security disability claims.
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Please do NOT make insurance mandatory. | am retired but keep my license active in case former
clients have aquestion. Theideathat | would either have to buy insurance in order to help them or not
be able to help them because the insurance is too expensive, would not be helpful to clients.
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As asolo practitioner and a single mother of a child with specia needs, | cannot afford malpractice
insurance. If California chooses to make it mandatory, | will not be able to practice law and my
constitutional right to pursuit of happiness will be denied. Big law firms will hold a monopoly over the
practice of law which may violate the Sherman Act. | would like an opportunity to speak on thisissue
further if possible. Please let me know how | can stay informed about this topic because it has the
potential to impact adversely.
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My comments are with regard to:
F. Whether it should be mandatory that California attorneys carry legal malpractice insurance.

As aretired attorney who maintains active status, it would be an unnecessary and intolerable burden for
me and othersin my situation to be required to maintain mal practice insurance, and, most importantly,
deprive many people of services| currently provide on aregular basisfor free.

| do not offer legal services for compensation but, on a selective basis, | do provide relatively
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straightforward legal services on a pro bono basis for non-profit organizations, friends, friends of
friends, othersin need and, of course, family members. As an affordable housing lawyer and founding
chair of Chrysalis (a non-profit serving the homeless for 33 years), | have abroad array of non-profit
connections and am regularly called upon to help.

If | wererequired to obtain legal malpractice insurance, | would be forced to go on inactive status and
cease providing legal advice to anyone.

| expect that would be the most likely result for the vast mgjority of retired attorneys. That would be a
terrible, predictable and unnecessary result.

| also expect that the same lawyers who flaunt the Bar’ s requirements to maintain active status while
still providing legal services will continue to fail to maintain malpractice insurance. Once again, those
who wish to do the right thing will be punished for doing so.
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I'm of the opinion that attorneys should not be forced to carry malpractice insurance, but that if they
choose not to have it, they should indicate such clearly on their Retainer Agreements and the clients
should initial thatsection acknowledging that they understand it and are OK with it. Other than my
comment above, | think that everything involving mal practice insurance should remain asis, status quo,
unchanged.
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been sued by a client once. That was 15 years ago. They did not prevail. Not in favor at all.
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| am a sole practitioner Pro Bono attorney specializing in defending Tenants in the City of Los Angeles
and the surrounding area. If you require Mandatory Legal Malpractice Insurance, | will no longer be
ableto practice law (ie, be an attorney) and my clients (ie, needy Tenants) will suffer. If you are trying
to weed out bad attorneys, then encourage more clients to file complaints against their attorney and take
their complaints serioudly.
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The requirement of legal liability insurance is an impediment to those practitioners limiting their
practice and therefore their legal income in contemplation of retirement, slowing down workload, or
doing more than one type of employment. It would seem fair only with graduated rates related to
exposure and malpractice history. Otherwise mandatory malpractice insurance is unfair.
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| am the former President of the Beverly Hills Bar, former Treasurer of the Mexican American Bar
Association, former chair of the Conference of California Bar Associations, | have held numerous posts
with the American Bar Association and aformer officer and Trustee of the Los Angeles County Bar
Association. | am writing as an individual to comment as to the ambiguous proposal of the State Bar
that is presently up for comment. | wish to refer you to the excellent comments of Kenneth C.
Feldman’s article in the Daily Journal published on October 26, 2018. | agree with his observations, his
questions and the lack of clarity asto the State Bar’ s posting. | would also like to remind you that this
issue was raised by the State Bar back in the period of 1986 — 1988. In the end, the requirement for
mandatory insurance was defeated. | and many fellow bar leaders opposed this proposal due to the
following reasons:

1. There has been no factual findings as to the need for mandatory insurance.

2. It appears to be a“gift” to insurance companies.

3. It would have racial and economic discriminatory effect.

4. 1t would have an unfair impact as to young attorneys, who are already overburdened with loans.

5. It would have the effect that the underserved population will be getting less, not more, legal
representation.

At aminimum, the State Bar should review the numerous documents and communications that was sent
to it on the very same issue about thirty years ago. The situation that was raised in opposition isjust as
critical and relevant then, as now.
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Competition in the insurance marketplace has already produced competitive rates, rates that reward
good attorneys. The concept of a captive program with auniform rate is a subsidy to reward poor
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attorneys and those without insurance. In short, it is atax on competent attorneys who both already buy
insurance and who practice good law. Give the mentioned rate of $6,000/year, it also appears that this
program could be a back.-door attempt to either fund the IOLTA through excess premiums.
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For 32 years, | have been practicing elder law and estate planning and probate for small estates. Except
for the few years when | worked in litigation with asmall firm, | have had a solo practice and never
carried mal practice insurance. Most of the time, | have worked part time and | have never made a lot of
money practicing law. | serve low to moderate income clients and | do not charge high fees. | fedl |
have been serving an under-appreciated community.

Whenever | have considered the issue, | have come to the conclusion that the cost of insurance would
be prohibitive given the small amount of income While | understand that the idea behind mandatory
mal practice insurance isthat it would theoretically protect the CLIENT and the INJURED PARTIES
more than the attorney, the nature of estate planning is such that any “injuries’ are often not discovered
until many, many years after the taking of the causative legal action (e.g., the injury to heirs caused by
problems in drafting of wills or trustsis not detected until the client’s death at the earliest and maybe
for many decades after the drafting). Insurance for people like me would have to be maintained for my
entire life with some kind of tail coverage, assuming | could even get or afford such insurance.

| urge the State Bar NOT to make legal assistance unaffordable for moderate-wealth clients by
imposing requirements that would make it impossible for solo practitioners with moderate to small
businesses to exist.
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| strongly oppose the requirement of mandatory malpractice insurance. It's just another example that
shows the State Bar is not here to serve attorneys, but to penalize them.
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| commend the Working Group on its efforts to date to evaluate the attorney malpractice insurance
requirements for practitionersin our state. | am a California attorney in good standing, bar number
182639. | write today in opposition to the idea of making mal practice insurance for all California
attorneys mandatory (noting the current exclusion of in-house and government attorneys). Please
consider the following points in your overal analysis:

- There are many California attorneys who maintain their bar credentials who are not engaged in the
active practice of law, yet benefit financially from their certification status. | fall into this category as an
expert in Discovery. | have worked with counsel here in California and around the world providing
guidance and consultation on the application of best practices, particularly in electronic discovery. | am
afrequent speaker on the subject and have provided CLE seminars addressing ethical practices
consistent with our Formal Opinion 2015-193, as well as on best practices for preservation of evidence,
discovery processes, etc. | am employed by a provider of servicesto lawyers, and adjunct to our
services we explicitly perform our services with the contractual provision that we are not providing
legal services but our operating under the direction and control of the counsel who contract for our
services. Being abar certified attorney provides legitimacy to my position and benefits me financially
aswell as hundreds of other similarly situated California attorneys. To require us to obtain malpractice
insurance would impose an undue burden. And since we are not representing clients, the requirement to
maintain mal practice insurance would not provide any protection to the consumer public. As a point of
fact, many of the companies that employ people like me do carry errors and omissions policies, but
these business would not fall under the jurisdiction of the bar generally.

- Thereisanother class of California attorneys who benefit from their bar certification but are not
actively engaged in practice, to wit, contract attorney reviewers. Thisis agrowing class of attorneys
who work for managed document review or legal staffing organizations. They work exclusively under
the direction and control of counsel, normally with a contractual disclaimer to the practice of law.
Contract document review reflects a shift in the practice of law, not only here in California but across
the nation. The traditional practice of (primarily first and second year) law firm attorneys performing
document review at associate rates are virtually gone. They have been replaced by specialists who do
document review. The attorneys performing the review vary in their motivations: control of their hours,
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semi-retirement, not interested in law firm partnership, can't find other attorney work, etc. The law
firms and corporations that hire these attorneys do so with the explicit understanding and disclosures
that they are not engaged in the practice of law and the employing attorneys are responsible for their
work product. These contract attorney are some of the lowest paid attorneys both in California and
across the globe. Importantly, their bar certification does result in a higher pay rate than those who have
not passed the bar and are ssimply JD’s. To require contract attorneys to maintain malpractice insurance
would impose a significant and undue burden which might be seen as an illegal taking and would do
nothing to protect the consumer public. Any malpractice adjunct to the contract attorney work product
would fall upon the supervising attorney who is employed by alaw firm or corporation.

- If mandatory mal practice insurance requirement, it should carve out exceptions for California
attorneys in the classes described above. | suggest that there should be some statutory amount of
revenue derived from the actual practice of law to mandate an insurance requirement, e.g. over $40,000
per year. | do support a requirement to disclose to clients whether or not an attorney has malpractice
insurance. | hope that my comments are helpful. | remain available to discuss them in greater detail at
the board’ s request.
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| generally think it isagreat ideato mandate all attorneys carry professional malpractice insurance. |
am one of those who bought my professional insurance policy at start of my first year of practice. It has
always puzzled me how it is not mandatory and why. | am not so sure if amandated plan to cover
everyoneis such agreat idea however. Ironically, when it comes to Healthcare, | am an advocate of a
Single Payer system, and availability of supplemental private insurance for anyone who wishes to have
more than what is a basic right to good healthcare, and elective medical procedures. But, when it comes
to professional malpractice for attorneys, | think it is practically a bad ideato lump all risks together in
asingleinsuring body. There are so many different areas of law and associated risks so wide ranging
and varied that it just makes no sense. In the least, | would make a plan available as a catch all for those
who do not wish to buy more coverage, but would not mandate its use. In any case, | hope the outcome
isone that helps all attorneys and of course the public we serve.
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| don't believe attorneys should be required to have malpractice (or "errors and omissions') insurance in
order to hold alicense to practice law. Thiswould be patently unfair to attorneys like me who practice
part-time. | have practiced law for 23 years - never acomplaint from aclient - but these days | spend
no more than 20% of my time in my law practice. | have 2 active clients, both of whom are aware | do
not carry insurance. My practice is aniche transactional practice - | do no litigation. One of the ways|
am able to keep my rate affordable, especially for my nonprofit client, is by not having to pay

mal practice premiums. The cost of insurance would inevitably be borne by the client, thereby reducing
access to affordable representation. In my case, | might even close up shop altogether (depending on
the cost). If arequirement is passed, I'd request an exemption for part-time attorneys or those who have
practiced for 10 or 15 years with no complaints.
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Any quasi-governmental organization is less efficient in determining price than the free market! Econ
101
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Wasn't aware of a problem w/legal malpractice insurance in CA or why a study group was mandated,
etc. Tried to research this but only get directed to the info. about what is being proposed. Please direct
me to the underlying issues, data or whatever that caused thisto be a concern on the part of the
legislature or State Bar. |s the public complaining? Is there empirical data suggesting better legal
outcomesif all lawyers carry E& O insurance? | actually think they should, but mandating it sounds like
an oppressive one size fits all approach. E.g., many law practice areas carry such alow risk of

mal practice claims that carrying E& O makes little business sense. Thisistrue in other professions as
well, engineering, medicine—where arguably a mistake in even alow risk practice area can typically be
more costly—and E& O is not mandated. If the goal is to insure more attorneys at alower cost to all
then fine. | don’t know many attorneys who would have a problem with that. But if the mandate occurs
and, e.g., the premium on my 500/500k coverage goes up even more then it won't make sense. | am not
in a position, nor should | be, to underwrite those who currently choose not to carry E& O; and, | like so
many am skeptical that the government can mandate market conditions without negatively disrupting
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prices. Sounds like another way to unnecessarily expand the government and fill cubiclesin
Sacramento. Just being honest. The problem as respects quality of legal work in CA istoo many
borderline qualified lawyers from too many borderline qualified schools, but rather than tackle that
problem head on (sigh..) the legislature/Bar gives us this sort of proposed “action.”
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Strongly oppose mandatory mal practice insurance as a requirement for licensing. Many people would
like to maintain their license while not actively practicing, looking for ajob, doing part time work, etc
and the cost is already high between bar dues and M CLE requirements. Getting into this profession is
already prohibitively expensive.
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| do not favor the captive market plan, which would provide a minimum amount of insurance and
require those of us who care to then pay and additional premium to get fuller coverage.

The amount of coverage someone carriesis a personal decision, based on avariety of factorsincluding
how many clients they have, the nature/type of those clients, the nature or content of work, the length of
time the attorney provides legal services, and the area of law in which the attorney practices.

Therisk involves some of these same factors, along with how long the attorney has practiced, the
attorney's common sense, the attorney's willingness to work hard or desire to be lazy, the ability to
focus and balance work and clients and stress.

Insurance carriers and underwriters ask for pertinent information and balance these types of factors.
How redlistic isit to expect asingle, "captive market" to do the same thing for all attorneys in the state?
Doesn’'t CA have more attorneys than several states combined?

The attorneys | know already disclose in their fee agreements that they have mal practice insurance.
Listing the amount and type doesn't contribute positively to the attorney-client relationship. Personally,
going bareisarisk | am not willing to take, but it has nothing to do with my own assessment of my
competence. It isbecause | amrisk adverse.

Practicing law isaprivilege, but it is already extremely expensive. If you make it more so, you will
drive competent attorneys out... attorneys who are willing to do pro bono work, who care about the
quality of their work, but do not work for large firms and don't charge the highest rates.

Instead of focusing on who has insurance, who doesn't, how much insurance they have, how much they
should have, where they got it, whether they disclosed it to their clients &/or the public at large, why
doesn't the Bar put more effort, time, and money into pursuing incompetent, unethical attorneys?

Focus on competence of the attorneys who are licensed. Push MCLE back up to 36 units every 3 years.
Create practical components. Encourage mentoring instead of expensing it out of the practice of law,
from the big firms down to the solos.
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The current malpractice laws are appropriate. | currently do not carry malpractice insurance. All my fee
agreements, which are signed by me and my clients, disclose my lack of malpractice insurance. | have
practiced for more than 30 years and have never had a malpractice claim. For practitioners like myself,
mandatory mal practice insurance would be an injustice and an unnecessary cost.

Some practice areas need more consumer protection than others. Criminal and personal injury practice
areas are more risky than my areas, transactional business and real estate, for example. The malpractice
laws should not be overbroad and should specifically target problem areas. It does not make sense to
treat all attorneys the same irrespective of practice and risk to consumers.

Thank you for your hard work and dedication to improving our profession.
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If E& Oinsuranceisrequired, specia consideration must be given to lawyers who have alimited
practice, say a gross income of $50,000 or less per year. Otherwise, the cost of insurance may force
such attorneys to abandon practice, even though they may be representing socially or environmentally
important non-profits at drastically reduced fees, or no fee. Disclosure to clients that the attorney has
Nno insurance, as now, is not a problem.
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Receipt of thisemail from Ahern isthefirst | have heard of thisissue.

I have mixed feelings about mandating that attorneys purchase malpractice insurance. For myself, | am
covered. | work for afirm that pays for my malpractice insurance, so its easy for me. But, | know alot
of attorneys who are sole practitioners barely getting by. If it was required that they purchase

mal practice insurance, they may not be able to afford it. This might push them out of business. On the
other hand, it's not fair to a client to have an attorney mess up their case and then have no recourse
against the attorney because they have no insurance.

Perhaps as a compromise attorneys could be required to disclose whether they carry malpractice
insurance or not to aclient. That way, at least the client would know up front if the attorney they are
hiring is uninsured. Is that an option that has been considered?

Assuming that the decision has already been made to mandate mal practice insurance, then it needs to be
as affordable as possible. Not all attorneys make alarge income. Mandating a policy that is more
expensive than what an attorney or afirm is used to paying will put people out of business. Perhaps
there could be a minimum type of coverage, similar to liability insurance for avehicle, that is required.
Many attorneys may decide to carry more than the minimum, but it would not be required to do so.

123

Many solo attorneys would be put out of business. I've practiced solo for over 20 years. No problem to
require disclosure, but don't mandate malpractice insurance. | would need to look for work for someone
else and not be able to keep my solo practice going.
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The current system isworking fine and there is no need to change it.
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| amretired but keep my license to practice active. | have NO need for malpractice insurance and will
not purchase any.
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| am in favor of mandatory insurance as it protects clients, but | would like to see that it is only offered
through the open market. | do not wish to buy my insurance through a state program only. If the state
wants to offer a program, that's fine. But | like my carrier and the services they provide so | do not want
to buy my insurance through a state program. In addition, if | were forced to buy the state program, and
then added insurance in the open market, it would cost me time and effort and likely complicate any
mal practice suit.
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Currently, there are many lawyers, for example, newly opened solo practitioners or newly admitted
attorneys whose work volume and income is not economically make sense to purchase the mal practice
insurance. However, keeping the general public from mistakes of any lawyer regardless of income or
experience is also important. | noticed California Notary Public carries surety bonds just in case for
such an occasion. It is extremely affordable compare to average malpractice insurance, and can be used
to protect general public from lawyer's mistake. | think it is definitely another option to consider.
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| believe that if it is decided that malpractice insurance is mandatory for all California attorneys, it
should continue to be through an “open market” rather than a “ state captive”. California has more than
250,000 licensed attorneys with diverse areas of practice and is the largest lawyers market in the
country, making this an extremely complex undertaking and thus an “ apples to oranges’ issue in terms
of comparison with Oregon and Idaho. In addition, many firms, and especially large firms, would bear
the cost of this program. Since larger firmswith many lawyers carry very high limits, thiswould drive
the cost of purchasing insurance since the large firms would need to purchase the minimum limit
through the state run captive and then purchase higher/excess limitsin the “ open market” through an
independent broker. The open market system isthe only fair and affordable option for sole
practitioners such as myself.
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| have been a sole practitioner since 1982 with my own law practice. | practice labor and employment
law on behalf of employees, primarily. My annual grossincome is less than $100,000 in most years.
The highest so far was $390,000. That was before the tax cut for therich. | have carried malpractice
insurance, now up 1,000,000/1,000,000, and have always paid about $5,500 with a $10,000 deductible.
In some years | must finance this cost. | have never been sued for malpractice. So far, | have paid
about $198,000 to sleep better.

| think that for an attorney to not carry malpractice insurance is unreasonable and a danger for clients.

If an attorney can truly follow through with self-insurance, that is fine with me, but | am skeptical of the
enforcement of that promise. | support the proposed enforcement mechanisms with the following strict
caveats.

1. If low cost (like mine) malpractice insurance is not available, but insurance is a condition of being
allowed to practice law, poor and middle income people will suffer, since they cannot afford high-
priced hourly attorneys, and many sole practitioner contingency lawyers will go out of business.

2. Pushing lawyers into large corporate entities or out of businessis not agood idea. The pooling of
lawyersin hundred lawyer or thousand lawyer firmsis bad for working people and the poor. The Law
in Americais only served by people who can assert their rights.

3. Government protects a few rights some of the time, and fails to protect most rights all of the time.
The public, consumers, workers, elderly, children, immigrants, and insured people either have lega
protection when they need it, or they suffer terribly.

4. In many Californiacommunities the well-being of residentsis of concern to only for afew, maybe
only one, idealistic sole practitioner or small law firm. Capitalism has many flaws, but the historical
presence of small legal firms and sole practitioners has hel ped shape a human face for it. The Bay Area
and L.A. Basin would survive very will without the biggest ten or twenty law firms in the State, but
would be much worse off without the tens of thousands of sole practitioners in those cities.

5. Admittedly, not everyone takes good care of their clients. Not everyone carries insurance or notifies
clients when they unable to do agood job. Regulation and enforcement has always been needed. But,
do not put sole practitioners and small law firms out of business. There is no one to take their place.

6. Thebig firmswill tell you they take care of many important low fee cases. That istrue asfar asit
goes. They take care of some. They can not be relied to take care of al, because that would be in
conflict with their interest.

7. Thebig firmswill lobby for lower insurance cost. Remember this: the thousands of California
lawyersin small firms and in sole practice bring the human touch to the law. If you think the sameis
true of the lawyersin the mega-firms, ask the high-paid people who quit.
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| am not confident a Bar-sponsored or administered insurance program would be an improvement over
the free market. | favor keeping the present free market. | am a sole practitioner and fear small offices
like mine would be lost in the bureaucracy of a state-run program. An educational component to
provide information to attorneys might be beneficial. The cost of doing businessin California keeps
rising and businesses are aready starting to move out of state. | maintain insurance that satisfies the
requirements of my clients, many of whom require proof of insurance as a condition of retention. We
do not need another mandatory program in California
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| endorse the concept of mandatory professional liability insurance for attorneys. However, a"state
captive" systemislikely to drive up the cost of such policies, which currently are fairly competitive.
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Moreover, many ancillary benefits attach to my coverage at present including complementary risk-
management information, CLE programs, and consultations with qualified defense counsel regarding
potential claims. It is uncertain whether these benefits would be available under a state-run program. As
a solo practitioner who is conscious of keeping overhead costs to a minimum, the prospect of higher
premiums could be a factor in tipping the scalesin favor of early retirement or limiting my practice to
lower-risk areas than civil litigation.
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Mandating insurance will cause alot of solo attorneysto drop out of being alawyer. The public now
file suites which are basel ess but have to be defended no matter what. | went from having $5,000 in
premiums to $23K because of 4 baseless suits. | could not afford that and | have had to go bare when
that isnot what | really want. | cannot afford that type of premium. | do alot of volunteer work for the
Courts, and | would have to stop my practice and the helping of the courts.
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| am a California attorney. | strongly believe that California attorneys must continue to have the right
to purchase mal practice insurance on the open market. Accordingly, | support the Open Market Mode.
It would be fine for attorneys to have the option to purchase insurance from a state-run fund, but it
should be an option. Thank you for your consideration.
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| have been in practice since 1984. | have always had legal malpractice insurance except while | was
briefly working in-house. | have never had an insurance company pay aclaim on my behalf or retain
legal counsel to defend me. The same can be said for my firm. | favor mandating legal malpractice
insurance for attorneys as a condition of licensing, except for in-house counsel and government
attorneys. It isunfair for some victims of malpractice to have no recourse because their lawyer was
uninsured. It isunfair that | spend $9,000 per year per lawyer in my firm to maintain insurance
coverage and then compete with lawyers who do not bother to get coverage. | believe that the cost of
insurance would come down if every attorney was insured. | favor the option of an insurance fund,
established by statute, which would provide minimum insurance coverage for al attorneys (“ Captive
Insurance Fund Model”). | would elect to purchase additional coverage on the private market. | favor
the option of having the Captive Fund run by an entity created expressly for this purpose. | believe that
the State Bar should not have any responsibility for this function because it has demonstrated year after
year that it isinept and incompetent.
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Make it mandatory. Attorneys should have insurance. One problem might be that a cottage industry
could erupt for legal compensation claims, but so beit. It would be in the best interest of the public for
all practicing lawyers to have insurance. It may also reduce premiums for attorneys who currently do
have insurance. It might reduce profits for carriers, but so beit. It would be in the best interest of the
public for all practicing lawyers to have insurance.
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All CA attorneys should carry aminimum level of professional malpractice insurance. Thereisno
justifiable reason for someone not to carry this level pf protection and places CA attorney business on
an even playing field.
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Requiring mal practice insurance from attorneys would unnecessarily raise the cost of legal services, tie
up the courts with more pro-se litigants, encourage frivolous litigation, and put attorneys at the mercy
of insurance companies.

(A) A new admittee to the State Bar generally has debt from law school, perhaps from college, and
expenses. Requiring him to purchase malpractice insurance would simply add another cost —which
would be passed on to the consumer. Generally, the type of consumer hiring a new admittee has a
lower income. Requiring the purchase of malpractice insurance mans that the attorney must charge
more for something that does not necessarily benefit the client.

That potential client may conclude that with the attorney charging too much, she must in pro per filea
complaint or respond to alawsuit. The extra cost that pro per litigants add to the court system does not
need elaboration here.

(B) A rogue client who wishes to squeeze money out of his attorney can now threaten a malpractice
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lawsuit, under the impression — correct or not — that the deep-pocketed insurance company will want
to settle immediately. The attorney who otherwise would not have bought mal practice insurance —

preferring to pay out of pocket the legitimate claims and litigate against the frivolous ones — now
faces the threat of losing insurance and hislicense if he does not settle.

(C) If insurance companies know that attorney must purchase insurance, then they can hold attorneys
hostage to requirements unfair requirements, which the attorneys must satisfy on pain of losing their
license.

The State Bar should stop treating consumers of legal services as incompetents unable to protect their
own interests. Instead, it should let consumers determine whether they wish to pay for an attorney's
mal practice insurance.
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| am all for mandatory malpractice insurance. We all have to have car insurance. Our clients should be
protected.
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The California State Bar already has major control over attorneys practicing in California and they
charge avery high membership fee to practice in California, compared to any other state. If an attorney
wants to take on the liability of not having insurance, | think it should be their choice - just like
contractors, doctors, or any other occupation.

Cdlifornia professionals have to deal with competition in their field who do not have al the different
insurance, payroll taxes, worker's compensation, etc. This makes doing businessin California
extremely difficult and less profitable than in other states.

Y es, | could move to another state, but | was born and raised in California - thisis my home State - why
should | be forced to move out of a State that | love just because the state is strangling my ability to
make aliving? Errors and Omissionsinsurance is outrageously expensive, along with all the other
costs of doing businessin California. Thisisjust one more requirement that would be detrimental to
those who cannot afford it.
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I have concerns about the lack of actuarial analysis of the effect of the proposed " Captive Fund"”
provision. It does not appear that ramifications of this proposal have been thought through at all.
Because there has been no rigorous actuarial analysis commissioned, the impact on insured lawyersis
impossible to assess. In particular, itislikely that excessinsurance if desired will significantly increase
the premiums required over the existing situation for the same level of insurance. It would seem
appropriate that the actuarial analysis be conducted before running blindly down a path that will have
significant costs for many practitioners and particularly those that already carry E& O coverage.

Also problematic it the likely one size fits all nature of coverage likely provide under such a provision.
Different practices and different practitioners have different exposure profiles and it is manifestly
unlikely that aone size fitsall product will appropriately address these differences.
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To become alicensed attorney in California, you need to:

- go to college,

- go to law school,

- pass the MPRE with a minimum score of 86,

- apply to take the California bar exam,

- study for and pass the bar exam (the CA bar exam is the toughest in the U.S.),
- apply to the California bar,

- pass the character and fitness exam,

- be fingerprinted, and

- be swornin.

To maintain your license to practice law in California, you need to complete at least 25 hours of CLE
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each reporting period, pay afee of about $400 per year (in comparison, NY is $375 every 2 years), and
adhere to the rules of professional conduct. Y ou also need to remain current on your civil obligations,
such as student loans, child support/alimony, taxes, etc.

Adding a mandatory mal practice insurance requirement will put an additional burden on independent
attorneys who are neither employed by law firms nor employed as in-house counsel. It will
disproportionately affect middle-class and newly-admitted attorneys, and the costs will be passed on to
thinly-resourced clients who are in need of legal assistance.

This additional burden on independent attorneys will decrease the number of independent attorneysin
California and therefore decrease the public's access to effective, affordable legal services.

142 1 do not want to change the current requirements for attorney malpractice insurance. | do not want
mandatory insurance required for all attorneys. A professional education element regarding liability
would be acceptable.

It makes legal services more expensive for average consumers.

It simply enriches insurance company's already high profit margins. The insurance industry would ruin
an attorney's reputation by settling a very questionable case because it is so much less expensive than
vigorously defending their insured.

It would encourage unhappy litigants to seek insurance funds any time the outcome is not to their

liking. It would build in ahigh level of caution in all attorneys to accept cases based on fear of being
sued by an unhappy client who had a case that was legitimately contentious and complex. Clients would
be priced out of having their legitimate day in court by limiting representing attorneys, attorney
competition and higher fees.

The professional liability litigation would waste further our over burdened State Court System on
frivolous litigation.

143 | presume (without knowing much of anything about insurance markets) that by having a*“ state
captive” E& O policy provider coverage limits would be at a bare minimum ($250k per occurrence /
$250k aggregate), and with eroding limits ( defense fees being paid from coverage limits, until zeroed
out ); and that additional coverage could be had through ‘ open markets' to provide secondary
supplemental coverage.

I’d expect that open market carriers would like that — as it removes liability up to the amounts of the
state captive policy limits; and that the open market carriers would hate it —as afair sized chunk of
their customers would fall within that lower coverage category, and the carriers will lose that revenue.
If that’s correct, then the risk taken on by the open market carriers will be INCREASED, as they have
less unused policy premium dollarsto pay for higher dollar claims. That means that the premiums for
that supplemental coverage will increase as well.

So, the tall that wags the dog is: What will the minimum coverage of the state captive plan be? If it's
high enough so that the mgjority of claimsfall within it, the supplemental coverage losses (and
premiums) would be lower. But there is no information about that state captive plan — and thus no way
to intelligently comment upon it.

The one asks: Isit credible to believe that the State can run an insurance program that will cost less and
provide the same coverage for what I’ d expect are the largest percentage of claims ? Others may
disagree, but I’ ve not seen many state-run programs that beat the private marketplace.
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The counter argument to that is that since E& O coverage isn’'t mandatory, lots of attorneys have
NONE, exposing their clients to risk.

The State Bar wants to protect those uninsured clients?

At the expense of a practitioner?

Asthe “cost of doing business?’

Which costs will ssimply get passed on to those same consumers...who can barely afford alawyer now.

And we' re talking mandating E& O coverage for “Door Law” not “Big Law” (because, Big Law has
coverage as a matter of business practicalities). No one wins here.

Mandating that attorneys with NO coverage should be required; then the consumer can make an
informed choice of accepting the risks of an uninsured attorney. The market will drive those who have
no coverage to the minimums, just to stay in business.

That makes sense.
Require that “every” communication, email letter, bz card, advertisement, etc do so —that’ s just nuts.
Mandate the advisory be in a representation agreement — yes. Do that.
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I've been practicing law in multiple states for many decades, and have carried liability insurance only a
few of those years because it became too costly. My clients are informed on the retainer fee agreement
that | do not carry insurance, and they sign the retainer. The exception to that would be where the
initial consultation did not end with aretainer. Through the years | have heard from attorneys that the
insurer becomes the problem, not the solution. In my situation, | must remain an active member of the
bar association in order to be a trustee on two or more trusts without also having to become a
professional trustee. When | have associated with other attorneys as an independent contractor, neither
my insurance nor theirs would bind the other. As| wind down my practice toward retirement, and as
my estate planning clients are becoming fewer, | keep my practice open to assist the surviving family
members and trust beneficiaries. To require insurance would likely result in my closing my doors
earlier than planned.. My preference is to continue the notice as currently required, and definitely not
require public disclosure of the lack of insurance. Attorneys may have enemies who would use the
information to posture themselves in mediation or even to retaliate because non-clients sometimes sue,
too. Finally, amandatory requirement results in too much power in the insurer.
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I have reviewed the publication entitled 702 September 2018, and have the following comments.

1. Although | do believethat it is critical to disclose to clients whether or not an attorney or firm carries
insurance, | encourage the Board not to change the current rule. | do not see the practical utility in
requiring awritten consent instead of merely disclosing it in the engagement letter or retainer
agreement. The majority of the clients looking to save money by hiring an uninsured lawyer either
cannot secure alternate representation or don't care about insurer liability. The process of properly
explaining the terms of the engagement to aclient is already longer than the client will ordinarily
tolerate. Thisrequires good attorneys to spend more time and effort explaining the engagement fully to
clients, and incentivizes simply glossing over material terms of the representation. In any situation
where the risk of getting caught islow.

It is possible that requiring attorneysto disclose in every communication that they do not have
insurance would encourage attorneys to buy insurance because of the social stigmaamong other
attorneys on the topic, but again the actual risk of getting caught is exceedingly low unless the State Bar
audits attorney insurance coverage. Unless the number of claims against uninsured and insolvent
attorneys would be significantly decreased by consumers switching from uninsured to insured
attorneys, the marginal utility of such an action is essentially zero except for the insurance companies. |
believe that the costs of enforcement would be better spent subsidizing the representation of lower
income individuals.
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2. Mandating legal malpractice coverage would be potentialy beneficial, but not for the reasons
contemplated by the Board. Realistically, the only benefit would be to push a small number of attorneys
out of business. These attorneys, who would disproportionately represent people with lower income.
However, unless the State Bar audits coverage, the risk of being caught will remain relatively low, and
those funds would be better allocated toward indigent or low income representation.

Accordingly, | encourage the Board to |eave the rule mandating insurance only for law corporations or
partnerships.

3. I would encourage a CLE granting credit for using the self-assessment tool through an online portal,
but limiting the information gathered by the bar to anonymous statistical data that is not associated with
the attorneys taking the self-assessment tool.
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It makes sense that attorneys handling matters for clients should have the means of recompense if the
attorney does not perform to standard. It also seems clear that certain areas of law have more liability
issues than others. Y ounger attorneys may less afford to develop alaw practice if operations are
prohibitive. There should be moderation of premiums so that some attorneys in certain practice areas
are not unfairly required to compensate for more risky areas of practice. Also, the seasoned bar should
has a small measure of deferential treatment in favor of the newer practitioners, but not to the point
where competition becomes a problem. It does not make sense to overcompensate one or another group
in a competitive market.

A magjor concern isthat there are no restrictions on the unlawful practice of law. Law school isamajor
expense and MCLE requirements are substantial. Insurance should be a part of running a business, but
non-attorney advocates who practice law without a license and do not fall under attorney ruleswill gain
an advantage. A suggestion would be a private right of suit against non-licensed attorneys, at least to
obtain an injunction to stop unlawful legal services. Most clients do not know how to pursue
negligence actions against non-attorneys and often know the services are underfunded and there would
be no recovery. In the alternative, prosecuting agencies do not make the unlawful practice of law a
priority and only await the egregious cases to appear. Otherwise, non-licensed attorneys can run under
the radar and cause problems for clients, and yet not suffer the overhead of attorney requirements.
Those of usthat chose to play by the rules should benefit from the rules, but that is not often the case.
Please consider.
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| strongly support mandatory malpractice insurance. However, it should be sold on the open market
with competition between providers, brokers, etc. A "captive" model won't best serve California's
attorneys or their clients.

148

Mandatory malpractice insurance in order to practiceis abad idea. Such a mandate is an open license
to uncontrolled increases by the insurance industry knowing that insurance has to be purchased in order
to continue earning aliving as an attorney. Thiswould have an adverse effect on attorneys, especially
solo and small firm attorneys serving low income and under served communities where the additional
cost would affect their personal life or and lead to closing such resources to those communities. Itis
likely these are the attorneys most likely to not carry mal practice insurance now.

There is already a mandated insurance requirement for attorneys practicing in corporations and LLP
form. A study to determine the number of uninsured attorneys and how many attorneys are insured
needs to be made. Adding costs for overlapping insurance coverage is economically inefficient without
abona fide and independent qualified analysis of the benefit.

A Bar run insurance program of any kind should be avoided. Further, the Bar isn't capable of running
such a program without increasing dues to cover the costs that are sure to be incurred. The Bar has
previously shown itself to be incapable of managing its own business affairs.
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The information and background documents provided for this rule proposal will not produce informed
comments because they do not provide enough information. A proposed rule requiring an attorney
carry errors and omissions' insurance is of particular importance to me, as an attorney. The who, what,
when and why of any such rule is necessary to provide comments on such arule. Even the identities of
the working group would be important in providing comments. With approximately 170,000 attorneys
practicing in California, one lucky captive insurer could be swimming in over $600 million dollarsin
premiums every year. Undoubtedly, attorneys as a group present alow risk and thus a high return for
insurers. There are no disclosures concerning the personal interests of individuals on the working
group. Assuming a universal requirement on carrying E& O insurance is for the good of the public, then
the next question that must be asked is whether the current market of E& O insurance availableis
sufficient. The request for comments does not indicate whether legislating the language of mandatory
E& O coverage is being considered. | am aware of no form of mandatory insurance where the policy
language, or the policyholders liability, is not determined by the legislature. The tentative public
survey appears to be self fulfilling for the purposes of the working group recommending mandatory
E& O insurance. Question 3 isthe obvious choice for the opening question. If yes, the follow-up
question should be whether E& O insurance had an impact on that decision. The working group should
provide additional information to the public and extend the period for public comment.
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My small law practice of 2 litigators consists largely of private attorney general CEQA and Coastal Act
enforcement litigation, or Public Records Act and Brown Act cases, i.e., enforcing important public
rights on behalf of clients who cannot afford more than severely fee-capped retainers.

I will not be able to afford to continue to operate alaw firm (salaries, rent etc.) if | have to buy
mal practice insurance. | know because | tried to purchase it. Thankfully | never needed it thus far.

The disclosure requirement works well asis. Please do not require malpractice insurance. Large and
medium sized firms have it anyways, so they don't need a new mandate. This new rule would only hurt
those who don't have it because they cannot afford it.
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Do it with a captive market, but make sure that the cost of the insuranceis dirt cheap. Also have adirt
cheap financing plan run by the Bar for the payments of the insured. No one makes money off of it.
Take al the profit out of theinsurance.
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| am an attorney with 50 years of practice and no claim ever presented. | have not had malpractice
insurance for approximately 40 of those years. | do transactional business and real estate matters. Each
of these things would add up to huge cost of mal practice insurance. | am disabled and have a small
practice. | discloseto all potential clients, in writing, on my fee agreement, that | do not have

mal practice insurance. | have no objection to disclosure requirements. | have no objection to having the
client sign a separate letter that they have been advised of this. | have a huge objection to requiring
insurance. Sounds like the insurance companies have a very strong lobby. If you were to require
insurance, you would put me out of business. It isjust that smple. | cannot afford insurance. The costs
of maintaining a practice are high enough already. My fees are lower than average for Orange County.
| represent primarily mom and pop operations who can barely afford the fees. No way can | raise the
fee amount to cover the cost of insurance.
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| am a sole practitioner who has been practicing for over 40 years. Though you appear to want public
comment on a proposal regarding attorney’ s being required to carry malpractice insurance, as best as ||
can tell, there is no specific proposal on which to comment. All | see are general categories or topics.
Also, the fact that you are not receiving responses, even from consumer groups, indicates that the
absence or existence of attorney malpractice insuranceis not really an issue. It seemsto be a solution
looking for a problem.

Despite these issues, there are afew observations | would like to convey. | believe there should be a
requirement that attorney’s be required to carry some malpractice insurance but that minimum amount
should not exceed $25,000.00. My concern with a higher minimum requirement is that it will drive
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many solo and small firm practitioners out of business, particularly those that try to serve those who
have difficulty paying for attorneys. Requiring any amount over $25,000.00 would also seem to favor
the larger firms that can afford to pay for such insurance.

Though this information should be made available to the State Bar for the Bar’ sinformational purposes,
it should not be made available to the public. The only person to whom this should be made available
isthe attorney’ s client. There certainly should not be any requirement that information regarding

mal practice insurance be included in any communications with a client or on an attorney’ s web site or
advertising. Other people do not need to know an attorney’ s finances, practices and procedures. Nor
should an attorney have to provide a client’ s written acknowledgment regarding the amount of
insurance carried by an attorney. If thereisno attorney malpractice insurance requirement, the attorney
should be required to disclose that to the client so the client has that information and can ask follow up
questions the client may then have.

Asfor who should provide such insurance, | believe that the Open Market Model is the best at thistime.
Absent information about the cost of other options, it seems the Open Market Model provides

attorney’ s the best and most reasonably price insurance options. A captive insurance market provides
no guaranty that it will be run better than the current system or will cost less and provides no incentive
to minimize costs since there would be no competition.

With respect to providing an interactive self-assessment program, | am totally against this, not just
because of the cost. | would say that almost every attorney with whom | discuss mal practice insurance,
knows the benefits and pitfalls regarding having or not having such insurance. Thiswould seem to be
just one more bureaucratic requirement that would serve little purpose and with great cost. Again, such
arequirement would seem to be to the detriment of solo and small practitioners.

If the State Bar isinterested in making reasonably sure attorneys have the requisite information
regarding malpractice insurance, it can provide MCLE classes on the subject and/or require that each
attorney have 1 MCLE credit each reporting period on this subject.
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| just read the recent LA Daily Journal article by Ken Feldman and am concerned about the possibility
of any new State Bar mandatory insurance requirement. | am an in-house counsel, but occasionally do a
small amount of side legal work for friends or others on low value matters. If | have to maintain

mal practice insurance (even at $6,000/year) to do casual work like that, | probably just won't. The
result islesslegal help available to middle-class people because their matters could not be justified
economically if they had to pay alaw firm today’ s legal rates. | would recommend that no change occur
in this area without a very open and transparent process following full public input from affected
attorneys and others.
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Of the several options under consideration in its statutorily mandated mal practice insurance study:
Option 1.d. No change to current disclosure rule; Option 2. c. No mandatory insurance
requirement(except for limited liability partnership or law corporations, as presently required by
statute); Option 3. c. Provide the self-assessment as an optional tool, but not requireit; and , Option 4.
a. Educating lawyers about the benefits of insurance (including risk assessment and claims handling
functions; CLE provided; etc..), would be the options that would not negatively impact my practice and
my clients, friends, relatives and in general people who need my legal help.

| am a sole practitioner. | handle personal injury and immigration cases. | have beenin law practice
since | passed the bar in 1994. | maintained a small law office in Los Angeles until | decided to slow
down in February 2016 and closed said office. | continued working on my files at home since March,
2016. | did not sign up new personal injury clients and finished working on the remaining onesin July,
2017. | have been working on four immigration cases, one being pro-bono, the other three at affordable
rate.
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My legal malpractice insurance expired in December 2017. | did not and could not renew said insurance
because | do not have the income or funds anymore to defray the premium expense (about $650 per
month). At any rate, | have practiced law for about 23 years now. There has not been any complaint
against me. There has not been any claim against me or against the malpractice insurance which |
previously had. | have exercised due care and diligence in my practice.

| still have clients who call me for legal advice or ask me for help to be referred to other attorneysthat |
know. | keep my license active because of these and also because of the remaining immigration clients|
have. Additionaly, | want to have the option to handle pro-bono clients and other clientsin dire need of
my professional help. | cannot do these if am required to get a malpractice insurance since | do not have
the income or funds anymore to pay for the premium. Also by cancelling my license because | do not
have mal practice insurance will put to naught the efforts and expense that | had undergone and /or
incurred in passing the tough California bar exam and in getting my license.
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| have been in practice for 30 years. Sole practitioner, exclusively criminal defense. | have a small
practice, don't advertise and only accept cases when | think | can make a difference. If aclient already
has an attorney | rarely agree to take over the case. My case load is usually less than ten cases. | have
never had a malpractice policy. If malpractice insurance becomes mandatory, it will most likely cause
me to close shop, at the very least cause me to discontinue my subscription to the Daily Journal which |
renew six months at atime. | enjoy my practice and want to continue the work that | love. Please share
my concerns with your colleagues. Y our decision will impact many of the small, solo practitioners like
me.
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| was inspired to write this letter by the article by attorney Kenneth Feldman in the Oct. 26, 2018
edition of the Los Angeles Daily Journal.

Although, as a certified family law specialist, | maintain errors and omissions coverage, | am opposed
to any plan that would make coverage in California mandatory. First of all, existing law makes it
mandatory for those who do not have insurance to disclose this fact in their fee agreements. A potential
client, therefore, already has the ability to avoid an attorney who is uncovered. Many referral panels
also require proof of insurance for alawyer to be amember of that panel.

Second, it is reasonable to assume that the cost of coverage will go up if the insurance industry knows
that lawyers have no choice but to acquire insurance. At the present time, by contrast, lawyers keep the
cost of insurance within reason because they always can choose, after weighing the risks and benefits,
not to have insurance. This appliesin particular to private criminal defense attorneys, who, though
faced with lower premiums, are at virtually no risk of malpractice unless a convicted client of theirs can
show actual innocence.

Thiswould all change, however, especidly if the "captive carrier model” is adopted. And, if Mr.
Feldman is to be believed, there has been little or no notice that the "captive carries model” is under
consideration.

Oregon, which receives prominent mention in the Feldman article, is apparently one of only two
mandatory insurance states. Thereis probably good reason for that. Meanwhile, | worry about those
attorneys just starting out or those who are not as successful as others. Mandatory insurance, which --
again referring to the Daily Journal article -- could cost $6,000.00 under a California bar-run captive
carrier approach, would put some out of business; force others to close down sole proprietorships and
join larger firms; and force yet others to abandon any dream of being a sole practitioner. | know that
when | opened up my practicein 1995, | did not, by choice, have insurance. But at that time, | had
smaller cases with less possibility for significant error that would cause damages

On the other hand, those without insurance are not necessarily judgment proof. They may be able to
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afford defense counsel or represent themselves. They may have wages that can be garnished or real
estate holdings against which abstracts of judgment may be recorded. They may end up paying more
than a case is worth because of the risk of ahuge verdict that won't be covered by insurance. The public
in such instances benefits.

In thefinal analysis, therefore, many people already have insurance because they want it or other
factors (like panel memberships) require them to have it; don't need insurance; have clients who may be
knowingly engaging their services even though they are aware that there is no insurance; or have the
ability to pay ajudgment in spite of alack of insurance. The proposal, therefore, would benefit
relatively few, while burdening many lawyers.
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| am a State Bar certified speciaist in Legal Malpractice Law and my practice over the last 36 years has
involved both the defense and prosecution of attorneys in legal malpractice and malicious prosecution
cases. Over the course of my practice in this specialized field | have first hand knowledge of whether
attorneys in these cases have purchased insurance. Since 1997 | have represented former clients of
attorneysin legal malpractice actions. Over this 21 year period the trend | have observed isthat the
majority of attorneys, unless they practice in amid-size or large firm DO NOT purchase insurance. In
addition, although they are required to inform their client they did not have insurance under our Rules
of Professional Conduct, the vast mgjority of these attorneys who are not insured do not disclose their
uninsured status. As aresult the client is faced with the dilemma of filing alawsuit against the attorney
where collectibility isamajor impediment.

To protect the public from attorneys who do not purchase insurance and fail to comply with the Rules
of Professional Conduct on insurance disclosure | urge the Malpractice Working Group to develop a
rule mandating purchase of a minimum limits policy (eg $100,000 per limit, $300,000 aggregate). |
believe our Professional Rule should be changed to require attorneys to provide their insurance
coverage information to their client. Many attorneys refuse to provide it prelitigation and only disclose
it when they are served the Form Interrogatory 4.1 after the lawsuit is filed.

| understand the State of Oregon Bar has created a captive State Bar run insurance program which
requires Oregon attorneys to purchase from this entity. | do not support a similar program in California
and would prefer to see an open market which offers various prices and limits to attorneys.
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| cameto thislink to you via alobbyist for mandatory insurance—alegal malpractice insurer—that
spammed my state bar listed email address. | object to any mandate to buy insurance. Disclosure surely
is sufficient. Clients may choose whether to proceed. Many highly qualified and experienced
practitioners would be unable to practice if they had to pay the exorbitant insurance rates, especially
practitioners who are solo practice and/or work part-time. Raising billing rates to cover the increased
cost just is not feasible. Doing businessin CA is already too expensive. Middle class clients—small
businesses— cannot afford to pay large firm rates. Subsequent comment: Upon obtaining more
information, and after consulting with people who do not have time to contact you by the end of the
comment period, | will speak for many: we object to a mandatory mal practice insurance policy, and to
any mandatory disclosure policy. It would require fee increases and decrease access to justice for
people of modest means. Mandatory disclosure is unnecessary, and public disclosure would make all
attorneys a target. Attorneys aready pay into afund every year to compensate claims for alleged bad
actor attorneys.
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Although | am still an active member of the bar, | am 74, retired and no longer practice. | should not be
required to carry malpractice insurance.
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Asanow largely retired criminal defense attorney, who still takes several appointed appeals annually
and serves pro bono as counsel to a CA-based wildlife protection organization, | write to firmly oppose
mandatory mal practice insurance for attorneysin similar circumstances unless its cost would be truly
modest.
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1. Criminal defendants who feel wronged by counsel face staggeringly long odds in pursuing civil
liability against counsel, given the high bar set by Strickland v. WA to reach even the predicate finding
of ineffective assistance from counsel. Insurance payouts from this sector would be vanish

2. Even before the reductions in crimes and punishments due to changes in criminal law, most solo and
small criminal practicesin rural areas such as mine were generating only modest incomes that did not
allow purchase of malpractice insurance, especialy in a state where other practice-related costs are
quite high regardless of location. That economic problem has only become more acute.

3. Unless malpractice insurance were available at well under $100/month, | would probably feel
compelled to convert to inactive status long before being that became desirable or necessary. Total
retirement from the profession would be an economic and emotional hardship, and would keep me from
giving pro bono legal services where | feel they are needed.
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i am asole practitioner. If legal malpractice insurance is mandated, i very well may not be able to stay
in business, because, i will not likely be able to afford such insurance. i take great caution, to make sure
that | have fail-safe procedures in our law firm so that mal practice does not occur. i hope that legal

mal practice insurance remains optional, and not be mandated.
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| think mandatory malpractice insurance is a bad idea.

First, many attorneys practice in areas where the likelihood of a malpractice claimisminimal. | fitin
that category. | have afairly specialized practice. | am competent. | am conscientious about calendaring
and meeting deadlines, etc. After many years at mega-firms, from 1992 to 2009, | wasin a two-
attorney partnership for 17 years. We aways had coverage. We spent an enormous amount of time each
year researching carriers and completing applications. Since 2009, | have had a solo practice. | decided
that | did not need coverage because the fact of the matter isthat my area of practice, the nature of the
cases | handle and my client base make it avirtual certainty that | would not be subjected to a claim.
Thisyear, 2018, isthefirst year that | have had coverage as a solo practitioner asit is now mandated by
the Idaho Bar. Basically, | am paying a significant premium to cover other attorneys poor work. In
addition, | am in a semi-retired mode and the premiums are disproportionate to my earnings.

Second, the premiums are highly variably regardless of the area of practice or claims, that is, the
economy and insurers’ return on investment may cause premiums to fluctuate more than 100% in a
year. | recall that in about 2000, our premiums tripled, not because of any problemsin our practice or
an upsurge in claims generally. The increase was due almost solely to the dot-com crash and the huge
decline in ROI for insurance companies.

Third, | think we need to give clients more credit. | disclose, in large, bold face type that | do not have
mal practice insurance. Clients can decide whether to retain my services.

Finally, insurance does not cure inept lawyering. Mandatory insurance basically makes the smart,
honest, hardworking attorneys pay premiumsto cover for the dim-witted, lazy attorneys’ errors. Note
that | don’t include the dishonest attorneysin that latter group (of which there are legions in California)
because mal practice insurance coverage may well not cover their transgressions.

In short, | think mandated disclosure is afine rule. Mandatory insurance is not.
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I have been a member of the California StTe Bar for over 40 years and have never had a malpractice
claim against me. Mandatory E & 0 coverage would financially destroy my practice. | quit malpractice
insurance because | could no longer pay the escalating premiums.
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There are a couple of reasons why the proposed rule in mandating mal practice insurance is a poor idea.
Thefirst reason is that the proposal alows attorneys to shift accountability and responsibility for their
actions off to their insurers. Secondly, it fostersincreased litigation and adversarial relationship
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between counsel and their clientele and in turn increased claims and payouts. Thirdly, it will cause
increase in premiums because of increased claims, payouts, and forced purchase of malpractice
products. Lastly, for those attorneys who are part time or earning less from the practice of law,
mandating such an expense would be prohibitive. As such | strongly argue against such a proposal.
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I, like the vast majority of solo and small office practitioners are STRONGLY OPPOSED to the Bar
association once again trying to mandate mal practice insurance. Thisis a move by the insurance
industry to once again bleed Attorneys for overpriced and worthless insurance policies. It is also amove
by large firm controlling the Bar Association to eliminate small firms and thereby increase their inflated
profits. When | started out in practice— | have Mal Insurance for many years. Without so much as a
whisper of aclaim —the insurance rates rose dramatically every year — much faster than my income.
Greedy insurance companies came up with ridiculous excuses for hyper inflated rates ( | was the
Entertainment Attorney in San Diego and under their outlandish theory — I could be sued by Madonna
any day) In any case — the greed of the insurance industry and the large firms wishing to destroy the
smaller practices soon made it impossible to afford Mal Insurance. The quotes were literally 50% of my
before taxes income some years. The result is that more than 50% of California Attorneys do NOT have
Mal Insurance. Thisisonce again an attempt to put us all out of business. Proceeding down this path
will result in very substantial reaction by the rest of us. | will work diligently to remove any of these
pawns at the State Bar who wish to invoke this self-serving travesty.
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I am informed that you are soliciting the opinions of members of the California State Bar regarding a
proposal to require members to purchase malpractice insurance. If you are soliciting such opinions,
please mark me down as opposed. Currently, members are required to either have mal practice insurance
or disclose to prospective clients that they do not have such insurance. The current rule allows attorneys
and clients to adjust their respective risks according to their respective needs. The proposed rule would
deny attorneys and clients this ability and thereby abridge their respective rights to contract freely. The
proposed rule will also increase the cost and availability of legal representation, because the cost of
compulsory insurance will be passed along to clients, some of whom will find the additional cost
prohibitive.
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| am opposed to mandating professional liability insurance. It is an improper meddling in freedom of
economic activity, and would be an over-reach of the nanny-state variety.

169

1. Amending rules requiring attorneysto disclose to clients that they do not carry legal malpractice
insurance. Options being considered:

a. Requiring attorneys to disclose to the State Bar whether they have legal malpractice insurance,
potentially including the amount of coverage and the type of policy (i.e., claims-made or occurrence-
based) and;

I. Making this information available to the public (as a private criminal defense attorney the would
encourage criminal clientsto sue-so | am adamantly opposed); or

Ii. Limiting this information to aggregate analysis by the State Bar (I'm opposed to advising the bar
whether | do/not have insurance— it would bother me that the bar might use that to determine whether
or not to file disciplinary charges);

b. Requiring written client acknowledgment of an attorney’ s disclosure that they do not have legal

mal practice insurance (I am not opposed to that—I think it should be part of the fee agreement);

c. Requiring attorneys to disclose on all written communication with clients, on their websites, and on
all advertising, that they do not have malpractice insurance (I'm opposed for the reasons stated above) ;
or.

d. No change to current disclosure rule (I agree with this) 2. Mandating legal malpractice insurance for
attorneys as a condition of licensing, except for in-house counsel and government attorneys. Options
being considered (I'm opposed | should not be treated any differently than a public defender):

a. Insurance to be obtained in the private insurance market (“Open Market Model”) (I'm opposed—
esdprecially since this consideration conditions license on be able to obtain such insurance—whether
one can afford it or is denied for some reason)

b. Insurance fund, established by statute, would provide minimum insurance coverage for al attorneys
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(“ Captive Insurance Fund Model”); additional coverage could be purchased on the private market (I'm
not opposed if this means bar dues automatically provide attorneys with minimum insurance—but if it
isadditional cost and license conditional on obtaining it, i’ m opposed-especially since public defenders
would be excused) ;

i. A Captive Fund could be run by the State Bar, a private insurance company, or an entity created
expressly for this purpose.

c. No mandatory insurance requirement (except for limited liability partnerships or law corporations, as
presently required by statute) (I'm opposed-especialy since public defenders would be excused . 3.
Developing a Continuing Legal Education or Practice Management program that provides an
interactive selfassessment of law practice operations in an effort to examine legal malpractice liability.
Options being considered:

a. Require all attorneysto complete the self-assessment (i’ m not opposed-if it is for everyone and part
of minimum legal education requirements);

b. Require uninsured attorneys to complete the self-assessment (i’ m opposed-especialy since public
defenders would be excused); or

c. Provide the self-assessment as an optional tool, but not require it. (I’'m not opposed)

4. Promoting the voluntary purchase of insurance by (no comment):

a. Educating lawyers about the benefits of insurance (including risk assessment and claims handling
functions; CLE provided; etc.); and/or

b. Educating the public about the significance of an attorney not having effective coverage (including
claims-made”tail” policies).
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| am an insurance broker in Southern Californiathat has specialized in lawyers professional liability
insurance for over 28 years. My wife and | are the principals of Lawyers Pacific Insurance Brokerage,
Inc. Our agency is an independent agency with access to over 40 markets writing legal malpractice
insurance in California. We have had the good fortune of providing errors and omissions insurance to
Cdifornialaw firms ranging from one attorney firmsto firms of over one hundred attorneys.

The availability of insurance

There are currently over 40 markets writing lawyers professional liability for California attorneys. In
the time | have been placing this line of insurance, | have never seen more options available to
California Attorneys. Some of the programs that are available are:

Intellectual Property Law Firms programs

New Admittee programs

Part Time Attorneys programs

Employed Lawyers programs

Independent Contract Attorneys program

Criminal Defense Attorneys programs

Insurance Defense Attorneys programs

Arbitration / Mediation Attorneys programs

Immigration Attorneys programs

Small Firms programs

Medium Firms programs

Large Law Firm programs

Hard-To-Place programs

Thedistribution of legal malpractice insurance

The current distribution system of Open Market is the best model and the fairest model. California
Attorneys/ Firms require awide range of insurance coverage options (i.e., limits, deductibles, coverage
for firms with claims activity, multi-state law firms, international practice firms, coverage for
Entertainment firms, Intellectual Property firms, Defense firms, Maritime Law, Class Action firms,
etc.).
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In light of the vast coverage differences requirements and the various carrier underwriting guidelines,
the Open Model provides the most diverse and competitive options. Thereis no “one-size-fits-all, quick
fix” for legal malpractice insurance for California Attorneys. Any one coverage option that is suitable
for some law firms disenfranchises other law firms and puts them at risk of no coverage.

The cost of legal malpractice insurance

At arecent meeting at the ABA Standing Committee of Lawyers Professional Liability, | asked that if
the State Bar mandated malpractice insurance and if it was patterned after the Captive Model (Oregon),
what would the cost be? One of the Panel Speakers said $6,000 per attorney. In afollow up email, |
discovered that the $6,000 would be for limits of liability of $100K/$300K.

That insurance premium is too expensive. This would penalize the conscientious attorneys that
currently carry legal malpractice insurance. This would severely impact sole practitioners, medium law
firms and larger law firms by increasing their premium while greatly reducing their coverage.

The beneficiaries of a $6,000 premium would be high risk (hard-to-place) attorneys, such as attorneys
in high risk areas of practice (entertainment, securities, intellectual property, etc.,) and attorneys with
claims activity. The other possible beneficiary in a Captive Model Mandatory Mal practice environment
would be the State Bar Association which could stand to collect hundreds of millions of dollarsin
premium.

| conducted a search of my current 1-attorney clients (solos) that have a 100K/300K limit. The
deductibles and the prior acts coverage vary. Of the 79 records. The premiums range from $500 for a
Strong Start Program first-year attorney to a one attorney firm that is paying $7,300 (used to be athree
attorney firm, so is carrying prior acts coverage for three attorneys).

Thetotal premium for the 79 solo firm attorneys is $194,576 or an average of $2,462.99 per attorney
for 100/300 limits,

Of the 79 attorneys only four are with a non-admitted carrier (Surplus Lines). The carriers providing
insurance for the 79 attorneys are Arch, Axis, Freedom Specialty, Hanover, Lawyers Mutual, LIoyd's
of London, Scottsdale, StarStone, Wesco and Westport.

Theneed for more compr ehensive study

The discussion of legal malpractice as it relates to the insurance needs of the California Attorneysis not
an easy discussion. There are no quick fix answers. There does not seem to be enough data to determine
that a problems exists. There does not appear to be a solution for attorneys that cannot afford legal

mal practice insurance. Monitoring compliance of mandatory malpractice insurance would be an
administrative nightmare. What if coverage could not be obtained? What if coverage is cancelled due to
nonpayment of premium or any other reason? Having legal malpractice insurance does not guarantee
coverage for the client. It seems that the responsible course of action isto conduct a comprehensive
study and gather adequate data before implementing any drastic changes.

Education

Perhaps education isthe key. | think that the State Bar Association could best protect the public by
establishing a Campaign of Education. This could include:

1. Information to the General Public regarding the availability of legal malpractice insurance for
attorneys

a. When the client is engaging an attorney, maybe the client should be required to initia the disclosure
of “no malpractice insurance” on the engagement letter if the attorney does not have malpractice
Insurance.

2. Education for the Attorneys
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a. When an attorney does not have mal practice insurance, they could participate in continuing legal
education to help them to understand the importance of insurance and to provide the attorneys with
information of how to implement risk management measures to reduce the likelihood of malpractice
claims.

3. Enlist the help of Insurance Carriers

a. Perhaps the California Department of Insurance could require that all admitted carriers underwriting
legal malpractice provide discounts for Pro Bono / Low Bono attorneys, certain areas of practice law
firms (such asimmigration law, criminal defense firms) and attorneys that earn less than a certain
income.
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| am opposed to mandatory malpractice insurance for attorneys and believe that requiring attorney to
state whether they have malpractice insurance (or not) will increase malpractice claims.
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As a practicing member of the Cal Bar since 1972 | wasn’'t to comment on the mal practice insurance
proposal. | am aone man firm doing mostly family law and general civil work and looking to retire. |
currently carry malpractice insurance and have done so since | started private practice in 1977. | started
with Lawyers Mutual when the company was first formed however | went to a cheaper carrier several
years ago. Asaresult | have | had a malpractice claim about 25 years ago that ultimately had nothing to
do with anything | did but it still cost me a $5,000 deductible to deal with the matter. Hereis my
perspective:

* It seems like there are fewer carriers in the market and the cost of insurance is continually increasing.

| don’'t know why carriers are dropping out of the market. | suspect that the cost of covering major big
bucks claimsis being spread around the small low exposure attorneys such as myself. | can buy auto
insurance and homeowners insurance for far less than my malpractice premium.

* The cost to alarge majority of small scale practicing attorneys it too high where their field of practice
has a very low probability of aclaim and any possible damages would be low. This drives up the cost of
providing legal services and contributes to the high cost of legal services making it cost prohibitive for
many people to obtain legal representation that they should have.

*» The proposal that all attorneys carry malpractice insurance would be awindfall for insurance carriers
and probably would not reduce premiums. There are many areas of practice that should not require

mal practice insurance but others should. A blanket requirement would only benefit the insurance
industry.

* Requiring coverage for certain kinds of cases that a small general practitioner might handle might
keep premium costs down.

« | am not very familiar with coverage ranges but my insuranceis at the low end of the range and is still
afew hundred thousand higher than any claim | can imagine.

« It seems to me that the State Bar should do alot of research and analysis about the reality of legitimate
mal practice claims and examine the realistic need for coverage in various areas of practice.

» An attorney’ s premiums should be based on claims made history and filtered by legitimate claims.

» Although mandatory disclosure of coverage in certain high risk areas of practice may be appropriate,
| don’t think it should be required across the board. | don’t favor any change in current disclosure rules
without alot more research. Blanket requirements, even with some of the suggested limitations doesn’t
seem appropriate. | have no idea of the necessity since my experience and knowledge is extremely
limited. However, | am concerned that lobbying from carriers and others who stand to profit from
mandatory coverage will be an inappropriate influence.
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Keep the st bar and all government entities out of this. The system works and its competitive.
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Simply put, there needs to be a meaningful choiceis carriers and pricing for legal malpractice
insurance. Unfortunately, by have a seemingly State run operation it pushes out competition and at the
same time increases the pricing due to the lack of competition in the marketplace, i.e., mandating

mal practice insurance and a State Bar run captive carrier. This runs contrary to capitalism. Similar to
auto insurance which is required people still drive without insurance but there is no State run operation
requiring it. Does not comport with fair market trade in this area of insurance coverage.
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| have been in practice since January of 1992. | have had mal practice insurance since the beginning and
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would not consider going without it. | admit that my costs have been reasonable, never more than
$4,500 per annum. | believe that mal practice insurance should be mandatory for these reasons

1. It appears that mal practice often takes place with attorneys who are in crisis and not managing any
part of their practice well. Their clients then have little chance of recovering the full amount of their
damages from the attorney who haslittle in the way of assets.

2. Having insurance is taking responsibility for those errors that we may make. None of usis perfect.
3. The malpractice carriers | have had over the years have offered advice and help when | had questions
about some issue that might lead to a complaint by aclient. They aren’t really watchdogs but they do
try to keep their attorney clients out of trouble.

4. Mandating insurance would enhance the reputation of the Bar and attorneys. The public will see us
taking responsibility for our actions.
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Our firm opposes mandatory insurance. We have found that being other than self-insured simply
attracts more litigation. We have only been sued when we try to collect on past due amounts - and our
firm has never, in 34 years, lost alegal malpractice action (again - they're only brought because we are
trying to collect on unpaid fees).
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So many attorneys, like me, don’t actively practice or do so on avery limited basis but wish their
license remain active. Thisimposes needless significant costs to those individuals.
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KEEPIT ASIT IS

Most attorneys don't need insurance. Their practice doesn't require insurance. Attorneys, who require
insurance, do have insurance. These attorneys need to have insurance for their line of work. Thereisno
need to burden everyone, just because afew need it. Insurance companies are the only one that will
benefit from this. They collect huge and escalating fees. When there isa claim, they settle the claim
without any investigation because it is cheaper for them. Worse, a member with alaw suit would have
his insurance premium thru the roof, driving him out of business. If insurance become mandatory, the
lawsuits against attorneys would multiply many folds. How is the public served when attorneys can't
practice law because they can’'t afford mandatory insurance imposed by state bar?

KEEPIT ASIT IS.
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| have been claim free since | started practice 20 years ago.

| have concerns about trying to replace the coverage system with a captive insurance company, as this
islikely to lower the quality of insurance and increase costs.

Additionally, if the state bar does open up its own carrier, the concern would be cost overruns. There
would need to be protections to make sure that the bar as a whole would not be subject to these costs.

Likely a better approach would be to have a set of carriers which are all specially admitted, with
additional restrictionsin place against leaving the market and strong capital requirements. Thiswould
allow competition among vetted, high quality companies, with bar oversight.

Another option could be for attorneys to "opt-out" of mandatory insurance requirements by posting a
bond instead. This could be implemented similar to how the DMV allows for thisinstead of traditional
insurance.

Although the concerns about mandatory coverage are laudable, it isimportant to make sure that this
process is undertaken in afiscally appropriate manner.
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Many small firms can't afford the high cost of the premiums to cover mal practice issues, which can be
about $1K amonth or more. If | had to pay that amount of insurance, | would have no choice but to lay
off my secretary as this and the high cost of health care are making it very difficult for firms like mine
to stay open. The "aternative option" would be to allow small firmsto pool their resources and
purchase an afforable insurance at $250/month or so.
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Based in case authority, inter alia, criminal defense attorneys cannot be sued for malpractice unless
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their convicted client is able to show ajudicia officer prior to fully commencing an action against their
criminal defense attorney that in fact their client (the defendant in the criminal action) was "innocent"
of the charged alleged crimes. A criminal defense attorney's exercise of hig’her discretion typically is
not a basis to challenge a defense attorney. | have not had professional responsibility insurance for
almost 5 decades and have never been sued or threatened to be sued. PLI (malpractice insurance) is
unnecessary for an attorney exclusively practicing criminal defense.
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| do not believe that the State Bar should mandate mal practice insurance. | have been in practice for
well over 30 years, have always maintained malpractice coverage, but believe that this should not be an
areathat should be mandated by the State Bar. Part of our ability to obtain affordable coverageisto
have various insurance companies willing to insure attorneys. It islikely that once the State Bar
becomesinvolved and there is no free market for coverage, that premiums will be driven up from what
is available now.
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Please note that | am in favor of the Oregon system of mandatory professional liability insurance.
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| am a semi -retired licensed attorney, with asmall select client list. Mandatory insurance should not be
required and will only result in fees continuing to rise when it common knowledge access to the court
system by retaining an attorney is already beyond the financial reach of the vast mgjority of individuals
and small companies. Skyrocketing costs for court services alone deny many access, let alone the fees
which in turn will riseif the attorney, no matter what size practice, is forced to carry insurance.
Mandatory notification of the status of an attorney’ s coverage to a prospective client is sufficient to
allow that person the choice of retaining the attorney.
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Mandating malpractice insurance will absolutely drive up the cost of hiring an attorney and therefore
negatively impact access to justice for countless people. | serve mostly working people, many of whom
seek the protection of bankruptcy filing. | often take pains to make that affordable for them. My ability
to do so would be crippled if mandatory insurance were added to my overhead. They would suffer
more, and that would be thanks to the justice system which made their lawyer more expensive. Having
practiced for 35 years, | still worry that some day | may need to retain alawyer - which | frankly view it
as unaffordable. Please don't make it more so.
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As asemi-retired old guy working from a home office as an Arbitrator and Mediator (where liability
exposure is almost non-existent) and with very minimal legal work for a client of more than 40 years, |
question the impact of the captive insurance proposal on the coverage | now have and premiums | now
incur. I’'m not in a position to analyze that impact, but hope it will be considered since there are many
othersin asimilar position.
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Asapractitioner of many years, | strongly support arequirement that all lawyers are required to have
E& O insurance. We are licensed, servants of the public. We make mistakes. The public should not be
harmed when alawyer errs.
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| think it isagood idea. | would suggest looking at the Oregon model. They have one carrier for all
attorneys for up to a $100,000. All attorneys pay the same amount. It's avery good system.
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While | have always been insured for professional liability, | do not favor State Bar mandated
insurance. | have not seen thistopic run through local bar associations for discussion and feel it should
be. If I am required to change from my present carrier, LMIC, | am sure there will be litigation to
challenge such state bar action and | would be likely to participate.. Another alternative for me, after
more than 50 years of practice, would be to go inactive!
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Big city, big law firm clients sue their attorneys all the time. They say malpractice, but it isreally about
the amount of the fees. Small city, small law firms, out of caution, would overly limit the class of
clients they would accept to avoid strike suits. Result: Insurance and strike suit lawyers would have
more work. The public would have less choice.
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| am a sole practitioner. There have been times where income was slight. Malpractice insurance was not
affordable. | livein asmall city and people are not litigious as they arein larger cities. We are not
generally dealing with very large numbers and if we are careful we have no problems. | have had no
problems. Also, the first year of apolicy only covers a Mistake made that year. This means the first
one, two or even three years of apolicy provides alittle coverage. Full disclosure to clients, yes;
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mandatory insurance, no.
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| am 83 and have been a member of the State Bar since 1985 ( # 118383). | have no record of
mal practice or Bar sanctions.

In approximately 1999, my law firm dissolved and | began teaching in universities, community colleges
and speaking. | maintained active membership because these institutions require active bar
membership.

| do not favor 702 for California Bar members like myself who are educators and have no adverse
complaints on their Bar record. | am not aware of any malpractice cases against educators in this
situation. Educators who do not comply with university requirements are terminated and depending on
the severity may be subject to civil or criminal suits. In any case, such policies wouldn’t cover
intentional acts.

If 702 passes, educatorsin my situation will lose much needed income in their retirement. | believe
there should be an exception. First because malpractice insurance Isillogical in this situation. Second |
and retirees who want to teach depend upon teaching income and finally, the State Bar will loose
income by this measure.

Therefore, | propose an exception for retired attorneys who rely upon Bar membership to engage in
teaching or pro-bono work not involving “clients’ as that term is defined.
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| am an older lawyer whose practice is diminishing for a number of reasons but, primarily, because | am
transitioning into retirement. | do only small collection cases that generally do not involve more than
$15,000.00. | am paid on a contingency basis. My client knowsthat | do not carry insurance and that
thisisthereason | can afford to continue to do thiswork. My margin is small and insurance premiums
would make it very difficult to continue in practice. If thereis going to be an insurance requirement,
attention must be paid to those of uswho are part time and are not making alot of money. If this
cannot be done then | would strenuously object to the insurance requirement.
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1. An audit of the court filesin Santa Clara County show that a few group of lawyersin high asset
divorce cases were sued not only for malpractice, but fraud and unfair business practices.

2. Ininterviews with current and former clinets of serveal local divorce lawyers, our team found:

A. Few people knew they could sue their lawyers practice.

B. Litigants who sought to sue alawyer in Santa Clara were regualrly turned away in an effort to deter
such filings.

C. Lawyers engaging in the most significant miscondcut are typically able to afford malpractice
insurance, which substaintially adds to the costs of representation.

D. Lawyers who do not carry malpractice insurance typically do not based on economic realities of a
practice that typically resolves or settles cases.

3. Malpraictce carriers have not addressed the issues of sexual harrassment and abuse of clientsthat is
regualrly reported and arises from a small group of lawyersin Santa Clara County's family law
community.

Mal practice insurance should be extended to all family law lawyers as aform of self insurance. No
family law litigant should be subject to discounted justice ssmply because the could not afford a lawyer
able to pay high malpratice costs.

Mal practice insurance should not be extended to lawyers acting as privately compensated temporary
judges such that litigants who pay these temporary judges are protected from fraud, abuse of power
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and abuse of process.

Any lawyer who has been sued for malpraictice, regardless of the outcome, should have their Bar
Profile designated with the lawsuit so that members of the public can make informed decisions prior to
the retention of such lawyer.

Attached isthelist from 1998 to 2018, published by the Santa Clara County court's Settlement
Conference Officer, Sharon Roper. Our audit shows that cases involving retired judge Biafore, attorney
James Cox, attorney Nat Hales, attorney Ricard Roggia and Catherine Gallagher appointed pursunat to
CCP 639 and CCP 638, do not appear to be published on thislist in casesinvovling divorce lawyers
Lynne Y ates Carter, Bradford Baugh, Hector Moreno, Catherine Bectel and Donelle Morgan, these
appointments are required to be disclosed pursuant to CRC 2.834 and in not being disclosed are
secreted from the public by lawyers known for carrying malpractice insurance. (see attachment
prepared by Sharon L. Roper)
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The current system is an adequate balance between disclosing the mal practice insurance status of an
attorney to the attorney's clients. Asa sole practitioner with asmall practice | am able to provide more
economical servicesto clients because | keep costs down. A requirement of malpractice insurance
would require me to stop practicing or raise my fees and possibly make my services unaffordable to the
lower income clients that do not qualify for free legal services.
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The operation of a state mal practice insurance somewhat like The State Compensation Insurance Fund
(SCIF) in workers compensation seems quite viable, ASLONG AS THERE IS LEFT ROOM FOR
COMPETITION and it does not become a monopoly.
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| object to the mandatory liability requirement for both practical and policy reasons.

Whileit is unclear to me what benefits this would bring to clients and to the Bar it is likewise unclear
how the expected outcomes can be determined to outweigh the costs of implementation for every
stakeholder, including the universe of clients. The universal mandate would place a new burden on the

Bar to monitor and enforce compliance. Embracing these costs must be supported by assessment of the
present costs of dealing with evils of the current policy. .Without the base of such new cots, the Bar
should consider the anticipated and unanticipated costs and consequences to the public and the
individual attorneys.

1. To begin with, there is no indication that this approach would result in improvements of quality of
legal services. It should be considered that attorneys who go 'bare’ and advise their clients may well be
more cautious and more apprehensive of the threats of having their assets on the line then relying on the
mal practice carrier to cover their errors.

2. Thereisno question that all such Bar costs and the insurance policy costs should be expected to be
passed on to consumers. However, the elasticity of legal services market hasits limits. This proposal
might have negative impact on the availability and affordability of legal service to low income and,
especialy, the middle class clientele.

3, For many such clients, the affordability of legal serviceswould force them to increasingly rely on
questionable self-help or to use the various on-line and on-site paralegal support services. However,
these options are not subject to any insurance mal practice requirements mandated for their regulated
competition,

4. The Mandate implementation would have a disparate impact upon different classes of attorney, the
most obvious of which are differences between large firms and sole practitioners. Even between small
firms, and between sole practitioners the costs of coverage would differ substantially depending on such
factors as their buying power and the size of their clientele. The hidden discriminatory effect of efforts
to compliance due to age may be unintended but it should be studied. and recognized that someone, like
me with only a handful of clients at the winding up stage of my professional life or upon arecent
graduate setting up his practice would impose proportionately prohibitive costs of compliance as
compared to well established practitioners.

5. Mandatory insurance in any of its forms may thus bring unintended consequences, as many attorneys
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may forfeit their right to practice due to forgetfulness or inadvertent failure caused by staff or outside
bookkeepers or inability to pay for coverage installments due to health reasons. What happens then?
See my main concern (point 1) with the Bar costs of monitoring and enforcing compliance enforcement
actionswhich | expect to avalanche. Regardless of how the Bar structures the consequencesit will need
to catch and adjudicate penalties and remedial actions.

6. Alternatively, those attorneys that carefully select their cases and reduce the extent of their practice
might be tempted to accept work outside of their established competence and thus create more reasons
to anticipate arise in malpractice claims and an increase in Bar investigator's and Bar Court workload
and, of course, the actual harm to their clients.

Conclusion: It isunclear what benefits the Mandatory Insurance would bring nor how to measure them
against the known harm generated by the current framework that needs to be addressed. However, it
would not promote or enhance our mandate to increase public access to and improve the quality of legal
services. Instead, it might lead to a unexpected and disproportionate burden upon licensees, expose
many to forfeiture of their license solely for financia reasons, while imposing new burdens upon the
Bar that is expected to snowball ailmost immediately. This, in turn, is expected to result in a spike of our
annual Bar fees and the vicious circle of good intentions by good people coming back to undermine
their core purpose will be set. The current practice should be continued.

P.S. | accept but do not analyze the Mandatory proposal in the context of the Bar having authority to
impose this broad change, but others might see it as excessing the Bar statutory authority and challenge
its propriety by judicial review.
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| am an attorney in good standing in CA, who has been retired from my former practice for afew years.
I do mediation with the Superior Court on avolontary basis. It would be a hardship to have to pay

mal practice Insurance where | do not need it, since | represent no clients. But it would be an affront
should | be virtually forced to buy malpractice insurance to avoid having to give up my license. | am
proud of being an attorney. | should not have to apologize and tell people | went inactice just because
some attorneys are not adequadely covered against their own mal practice.
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The proposal that all licensed attorneys have malpractice insurance primarily benefits the insurance
industry. There are thousands of solo practitioners with asmall practice, and their clients are usually
not mega corporations where the litigation at stake could be valued at millions of dollars with ahigh
hourly rate for such attorneys.

As asolo practitioner myself, the value of aimost all of my casesis less than $1,000,000, usually about
$500,000 or less for real property cases, and general civil action disputes of $100,000 or less.

In 2010, the last year | paid for malpractice insurance, | had a policy that cost me $10,187 for the year,
covering $500,000/$1,000,000/$5,000 deductible. So if a claim waslodged | would have to pay the
insurance company $5,000 up front to defend me.

A small practice such as mine does not have $10,000 to buy the insurance - | had to pay it with an
installment contract. By the same token, | do not have a $5,000 cushion in my bank account to pay the
deductible.

Moreover, for the small value of the cases | have | will defend myself for any malpractice clams. |
have been practicing 18 years and there never has been a malpractice action filed against me. There
was one filed against me by a client-defendant as a defense, but it never went anywhere. The client
settled with me and paid their bill.
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The cost of malpractice insurance does not justify making it mandatory for the reasons set forth above.
It makes the Bar acting as an agent for insurance companies, and it requires small solo practitioners
who face minimal exposure to unnecessarily spend thousands of dollars per your.

The purpose, of course, isto protect the public not from bad lawyers because the Bar roots them out,
but from a single negligent incident that the small practitioner can make right with his client in most
cases because of the small amount at stake.

If malpractice insurance was mandatory | would have paid $90,000 over the past 9 years, and there
have been no claimsfiled against me. | believe | am entitled to make that choice for myself and not be
forced to invest in insurance companies without any benefit.

| believe the cost vs. benefit analysis supports my contention that the small, solo practitioner, should not
be required to purchase malpractice insurance.
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| oppose mandatory mal practice insurance.it adds another burden on practitioners without protecting the
public. Many kinds of practice do not financially impact clients nor do they result in financially
compensated damages..criminal defendants for example must be found legally innocent before they
could sue for malpractice ....and it is very rare that an attorney whose errors resulted in the conviction

of an innocent woukd not have already contributed many hours of time, in kind contribution exceeding
any likely recovery from insurance. Also the cost if insurance would deter solo practice..feestied for
example to yearsin practice and based on presumed income could lead to inflated fees and discourage
representing lower income people.
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Malpractice Insuranceis far too expensive. From my own research, it increases 100% every year after
your first year, regardlessif your income level. For a solo practictioner, thisisjust not practical.
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| am asolo, AV-rated lawyer, having retired from the Attorney General’ s Office in 2004. Since that
time | practiced law for several years as a part-time pursuit, the remainder of my time spent in pro bono
and volunteer activities. During that time | always maintained malpractice insurance. But in 2016 |
closed my last case and no longer represent clients. | still have tail insurance but no current malpractice
coverage for the simple reason | have no clients who could benefit from that coverage.

| currently engage in a number of volunteer activities including serving as ajudge pro tem several days
each month, serving on bar projects, including one developing an answer to pro per litigants at the
appellate level, ajoint project of the court of appeal and the county bar association. | also serve asan
arbitrator for the Better Business Bureau and Financial Industry Regulatory Authority, both of which
provide small honorariafor actual hearings, an amount far less than premiums for even the smallest
coverage.

Because the California Bar rule requiring arbitrators who were licensed to practice to maintain active
bar membership—although many arbitrators are not and never have been lawyers-| maintain a current
bar license. | also maintain my license and stay current on MCLE requirements, because in my view it
makes me more useful in my current volunteer, pro bono activities. Requiring me to maintain

mal practice insurance would serve only the insurance carrier’ s bottom line. | have no malpractice
exposure for the simple reason | do not practice law. Insurance provides a solution to a problem that
does not exist.

But requiring insurance would have one real effect for me. | would likely withdraw my services from
both BBB and FINRA and become an inactive attorney. Whether | would drop out from my remaining
activitiesis currently unknown but is likely. Denying those organizations my services does not appear a
desirable goal. This strikes me as afundamental defect of a one-size-fits-all approach. Malpractice
insurance, however desirable for alawyer lacking the financial means to respond to a claim, is not
arguably necessary for those with no representing clients.
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Concerning the proposal to announce on correspondence and websites that an attorney does not carry
mal practice insurance strikes me as an attempt to shame lawyers into purchasing insurance. | assume
many other lawyers have pointed out the failings of thisill thought out proposal, but please add my
name to the list. Likewise, the same applies to the proposal to make non-coverage public record.

The proposalsin 1 3. and 4. strike me as ones that conceivably could have a positive effect, especially
one alerting my colleagues to risky practices and proper preventative measures.

203

| do not see a need to make any changes to the current rules and regulations regarding mal practice
insurance coverage in California. | have always maintained mal practice insurance, both as a member of
alaw firm and as a sole practitioner. | inform my clientsthat | have malpractice insurance as well as
the type and coverage amount. | view malpractice insurance as a protection for both me and my clients.

However, | also believethat it isup to anindividual attorney and hisor her clientsto determine if

mal practice insurance is important to them or not. | do not think that the California State Bar should
mandate mal practice insurance coverage, nor do | think that the California State Bar should bein the
business of forming a captive mal practice insurance company or otherwise offering insurance coverage.
If malpractice insuranceis required for licensing in California, that requirement will cause a number of
attorneys to quit the practice of law and will exacerbate the already limited availability of legal services
to clients of modest and no means.

204

If malpractice insurance is mandated, | suggest that exceptions be considered (1) for attorneys serving
as outside counsel (technically not in-house) for legal entities they own or control and (2) for attorneys
with advisory rolesin small startup companies whose practices do not involve interaction with courts.

205

| practice part time, am very experienced and considered one of the smartest and best attorneys around,
according to referral attorneys and clients. | will not be able to continue, if mandated insuranceis
implemented. | offer excellent services for areasonable fee. My clients can not afford the big firm fees
that | would have to charge. | offer large firm quality services (I regularly communicate with the
founder of an international firm that refers me clients who can't afford the firm's sky-high fees, and |
more than keep up with MCLE and all legal and regulatory developments) in anarrowly focused
practice area. | don't make enough money to afford insurance, but | am more than competent. | choose
to work part-time.

One of the best attorneys around recently closed his practice when his mal practice premium went from
$4K to $16K. He'd never had a claim, and was scrupul ous about client selection and matter selection.
He had partially retired, so didn't make enough money or do enough business to afford the outrageous
premium.

We object to mandatory insurance and disclosure.

204

My response to the State Bar’ s proposal for * statutorily mandated mal practice insurance’ isafirm ‘no
thank you'. Itisn’'t needed, nor justifiable.

Speaking politically, this mandate would be the much sought after golden goose to the E& O insurance
carriers, who are likely the driving force promoting and funding it from behind the scenes. It would
force probably tens of thousands of CA attorneys to buy insurance they have never had and never
needed. Quite awindfall to the carriers!

Speaking personally, | have spent about 40 years in mostly solo private criminal and civil litigation
practice, without malpractice insurance or aclaim. A conservative estimate of the premiums | would
have paid over that claim free timeis probably at least $150,000. | am certain the majority of attorneys
have similar experience.

Asto ‘protecting the public’ asjustification for such a mandate, the public didn’t need protection from
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me or the numerous other claim free attorneys. Why on earth should the Bar financially penalize the
overwhelming majority of attorneys, instead of dealing with the few who commit malpractice? If the
Bar could somehow demonstrate that a majority of attorneys have claims, and they are al uninsured,
then maybe a mandate on all attorneys would be more justifiable.

To try to justify the Bar’ s proposal, as evidence, it needs to publish the statistics on % of attorneys with
claims, and % of that group that are uninsured.

The bottom line is that those attorneys who know they need to protect themselves with insurance, for
various reasons, probably already have it, and don’t need a‘Mandate’. Neither do the claim free rest
of us.

Alternative to an overreaching mandate:

Those with provable damage claims against uncovered attorneys could be handled by a dedicated client
recovery fund, even if that meant a small increase in general dues. Attorney disciple with probationary
restitution to the fund could follow any such payout from the fund.

Word to thewise: The more the Bar bureaucracy strives to become a strident enforcement arm of a
prosecutor’ s office, and an overtly political activist agency, instead of a professional and supportive
guild, the less support it has from attorneys, and the more antipathy.

207

| am 75 years old and have been active since 1971. Requiring mandatory insurance would effectively
put me out of business. | assist friends and serve as a FINRA arbitrator. Each requires an active license.
I have not carried insurance since about 1975. | do not need it. Please do not require me to purchaseit.

208

Insuranceis for the benefit of the insured - not of the client. It isinappropriate for the Bar to assume
that every lawyer will commit malpractice. If that iswhat it assumes, it should focus its efforts on
improving the certification process - not on generating business for insurance companies. The present
rule, which requires the attorney to inform the client that s/he does not have coverage, is perfectly
adequate to protect the client's interest.

209

As an attorney who spends 90% of my time managing and servicing a non-profit, | will not be able to
maintain my ability to practice law, should legal malpractice insurance become mandated at anything
more than anominal amount. Even a standard moonlighting policy has become too expensive to
justify, yet I am not willing to give up my license to practice.

| would support some mandatory minimums, as we see in the auto insurance field, but it must be very
low cost and tied to the amount earned through the practice of law, NOT the total amount of annual
income.

| would also support a requirement of written acknowledgement by any client regarding information
regarding coverage, including the limits of such coverage. | would recommend that the state bar
actually proffer required language (and translated into languages other than English) for such an
acknowledgement, as many lawyers would not adequately inform clients, nor do so in alanguage they
understand.

| would also support arule that the neglect to get the written acknowledgement from a client will be a
per se rule violation resulting in automatic censure.

210

My California State Bar licenseis ACTIVE. | am currently retired but am seeking to be employed. |
don't think an attorney should have to be insured if s/heis not providing services to clients nor to
anyone else.

211

Annual dues are too much aready. Requiring mandatory insurance to practice law would be additional
burden. Solo practitionerswould suffer the brunt of this additional abatross on lawyers. | will start
considering early retirement.

212

Issue 1: Disclosure to Clients and State Bar regarding Legal Malpractice Insurance: | support attorneys
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being required to disclose to the State Bar whether and what type of mal practice insurance an attorney
has. Thiswill enable the State Bar to conduct better research and develop better statistical information
and is not burdensome on the attorney. | do not support thisinformation being made available to the
public. If made available to the public, only the information regarding whether an attorney has or
doesn't have insurance should be made available. 1t doesn't make sense for clients to have to compare
attorneys malpractice policies and would make the process of finding an attorney more complicated. |
support written client acknowledgment of an attorney's disclosure regarding not having malpractice
insurance. It already should be in the engagement | etter/retainer agreement and the client should be
signing those documents. | do not support disclosure of malpractice insurance on all written
communications, including websites and advertising, because this would be overbroad, burdensome,
and would probably be annoying to the general public. Thisis something to be discussed during the
client engagement process, not during advertising.

Issue 2: Mandating Legal Malpractice Insurance: | do not support mandating legal malpractice
insurance for attorneys, except for the current rules applicable to LLPs and law corporations. This
should be addressed as afree market issue. Attorneyswho do not have malpractice insurance should be
required to disclose and clients will make their decision as to whether or not to hire said attorney.
Additionally, mandating insurance would cause premiums to increase for most lawyers because the
insurance companies would have a captive audience compelled to purchase. With insurance premiums
already so high, thereis no good cause to take action that would further tax attorneys. If, however,
insurance is mandated, insurance should be obtained in the private insurance market, to increase
competition among insurers. A captive insurance fund model would simply increase premiums to
unsustai nable amounts and decrease competition. | do not support a captive insurance fund model.

Issue 3: CLE re Law Practice Operations and Mal practice Liability/Insurance: | support mandating that
all attorneys take such CLE and complete a self-assessment of this nature. There are many attorneys
who are unaware of how to buy malpractice, how to protect their practice, etc. Thiswould be ahigh
value added benefit to attorneys to offer this type of CLE and assessment. Taking such a self-
assessment and CLE should be a part of an attorneys ongoing CLE obligations so it should not be more
burdensome than attorneys already have with regard to CL E requirements because it should supplant or
replace an existing CLE requirement. We should keep all the ethics and bias and competence CLEs.
This should be another similar requirement for attorneys of 1 unit. The total 25 hours should not be
increased. Thiswould be abenefit to many attorneys| believe.

Issue 4: Promoting Voluntary Purchase of Insurance: | support both educating lawyers about the
benefits of insurance, including providing training regarding how to buy insurance or providing aforum
or vehicle to make purchasing insurance easier. | also support requiring transparency from insurance
companies regarding cost of policies. Currently, thereislittle transparency in this market. Attorneys
often buy insurance based on word of mouth. Attorneys usually buy from brokers who can charge
hefty brokerage fees. Making this process more transparent and streamlined would benefit attorneys
and encourage voluntary purchase of insurance. | support educating the public about the importance of
their attorney having effective coverage as | believe clients assume all attorneys have malpractice
insurance. Questions from clients will encourage attorneys to purchase mal practice insurance.

213

| have been working in the professional realm of the insurance industry for nearly 15 years, and as a
wholesale broker licensed in California since 2008. My focus during that time has been on finding
coverage for law firms both in California and nationally- though the vast majority of my businessis
inside the state. While | do believe the public would be better served by requiring all attorneysto carry
some sort of professional liability insurance, | would like to stress to the Mal practice Insurance
Working Group my concerns about their consideration of creating a captive towards that end. In my
opinion it isnot only unwise, it is aso unnecessary.
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| currently work with more than 40 different insurance companies that offer California attorneys
professional liability in one form or another- and, | should note, there are several othersin the state that
| do not work with. While there are some similarities between the coverage these carriers offer, every
one of their policies may or may not offer awide range of other coverages, an important fact when you
consider every law firm has different exposures, concerns and priorities. And as would be expected,
they want to spend their insurance dollars where these priorities are addressed, for their firm- not for
another. Isan Entertainment attorney in Los Angeles going to have the same liability concerns as an
Estate/Trust lawyer in Fresno? An IP attorney in San Jose? A land-use attorney in Lake Tahoe?

As an insurance broker, it’s my responsibility to find the policy that best fits a particular firm’s needs,
and | can say that asit stands, the plethora of choicesin the California marketplace is serving law firms
well. Having options means that alaw firm can find coverage that makes sense for them, though it
might not make sense for another firm. And, because there are so many choices for Californialaw
firms, not only do they have a better chance of finding appropriate coverage, but they aso find
themselvesin a position to find coverage that’ s affordable as well. The competition amongst carriersin
the California LPL market is fierce, demonstrated by the fact that prices have been dropping on LPL
policies for several years.

Further, finding coverage for alaw firmis not like finding coverage for your car. It's not a commodity.
Law firms and the underwriters that cover them often establish strong working relationships that last for
years and sometimes decades. They build partnerships that are beneficial to both parties: the
underwriters get a stronger understanding and appreciation of who it isthey’ re covering, and what they
can do to serve them better and keep their business; and the firms get a partner and champion who' s not
only got amore personal stake in the game, but who is more willing to think outside the box when
unique situations arise. And they always arise eventually.

Were the state to move to a captive model, | expect all thiswould change. One company, one form,
means some law firms are going to miss out on coverage they now enjoy. It also meansthey’re going
to be paying for coverage they don’t need. No more tailoring a policy to the uniqueness of the firmin
question. No more competition amongst the options, because there are no options. And no chance that
any kind of a partnerships develop between the insurer and the insured- here' s your invoice, send us a
check, and if something unusual comes up, | hopeit’s already clearly covered or you' re on your own.
The needs of the law industry, especially in California, are far too sophisticated for that.

| strongly but respectfully suggest that the Group recommend against establishing a captive for lawyers
professional liability in California. Thank you for your consideration.
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With the exception of the requirement to pay annual dues, and, comply with MCLE requirements, |
don't favor any act or policy of the State Bar of California (or other government entity) which forces
some sort of compliance on attorneys. | operate a small practice which, by its nature, has alow risk of
malpractice claims. Also, | operate on a very tight budget, and, mandating me to make monthly E & O
insurance premiums would be afinancial burden on me. | would hope that the State Bar would maintain
its position of allowing attorneys and firms to voluntary purchase E & O insurance as they seefit.

215

| believe that the fact whether an attorney does or does not have mal practice should be disclosed to any
potential; client in writing as a term within the attorney-client retainer contract. However, | do NOT
agree that the malpractice liability limits be disclosed until formal discovery in a potential malpractice
legal action. We can learn from the tort liability practicesin personal injury litigation. Having to
broadly announce legal malpractice liability limits prior to commencement of of formal litigation
invites questionable claimant that hope to score a successful settlement by intimidation of further
protracted litigation as opposed to favorable facts upon the merits.

216

| am absolutely and firmly opposed to the proposal regarding mandatory mal practice insurance.

217

There should be an income threshold requirement. For example, an attorney making under $40K ayear
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should not have a reguirement to maintain mal practice insurance.

218

| favor requiring al attorneys to have insurance, and thus, believe that it is appropriate for any lawyer,
public or private, who does not have insurance, should be required to notify their clients on the retainer
agreement, and in writing at any time insurance which previously existed may lapse.

| also believe physicians should be required to have malpractice insurance, and notifiy their patients
that they do not, if that is the case.

This comment form is not well constructed. The options should be spelled out, and a space for
comment made available for each.

| do believe the best form of insurance is one that is available as a base insurance made available
through an insurance pool for all lawyers.

219

This proposal is abad idea for multiple reasons. The current rule worksfine, i.e., you are trying to fix
what isn't broken. Forcing lawyersto carry malpractice insurance would be extreme over-regulation
(and | say this as an attorney who has had mal practice insurance for many years). The various options
in the proposal, including a requirement that lawyers purchase their mal practice insurance from a single
provider, makes no sense and would accomplish nothing besides eliminating competition and
increasing premiums.

If you are really concerned about whether California attorneys carry malpractice insurance, spend some
money and effort in educating the public about its right not to retain an attorney who lacks such
insurance.

Although it is popular to talk about how the State Bar's primary mission is to protect the public from
attorneys, thereis at least an equal need to protect attorneys from certain of their own clients, i.e., the
ones who refuse to pay their bills and file frivolous against their attorneys. Such suits will no doubt
increase if al lawyers are required to carry malpractice insurance, especialy if the coverage amount is
$500,000, as has been proposed.

Most lawyers | know carry malpractice insurance for our own protection. That is a powerful enough
motivator. We surely don't need a State Bar rule forcing us to do so.

In short, this proposal should be rejected in its entirety.

220

For a semi-retired attorney, the cost of malpractice insuranceis FAR TOO HIGH. Eventhoughi have
no claims on my record, and years of coverage, the cost for aminimal 100k policy is about 5% of gross
income and 15% of net income.

| can no longer afford the insurance if the costs go any higher. This year's premium has already
increased by 16.5% in one year, without any claims, ever. That increase is due to the expectation that
the demand for insurance will grow due to forced coverage.

When the insurance is mandatory, there will be no incentive for insurance companies to keep the cost
down.

WE NEED an income based limit on premiums or an income based exception to the requirements for
insurance.

Please al so require the Insurance Companies to offer lower premium policies. asolo practitioner
should have not have pay more than $4,000 per year for insurance.

221

There is no need for Mandatory Insurance. Thisis not constitutional. Seems asif the insurance
companies are trying to make money off attorneys.
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Briefly:

- We need to either require all to haveit or not so require.

- Anything in the middle can muddy waters and confuse consumers/clients unnecessarily;

- We dready have required disclosure in our retainer agreements with clients so that if we choose to
NOT require al to haveit, | would be against any additional change.

- In OR theruleis ALL attorneys must have it and | think this protects the public best a brings costs
down for all.

223

1. The goa of promoting access to justice should be the primary focus:

Sole practitioners and nonprofit attorneys often work with small business clients, startups and others
who are not large consumers of legal help, but still have important matters needing professional
attention. Often, the rates charged and hours devoted to these matters leaves a small margin of profit, if
any. Mandatory mal practice insurance would force these attorneysto raise rates to alevel that makes
their services less affordable and, therefore, less accessible to many in need of legal assistance.

2. Extend and actively promote the public comment period.

| just learned of this proposal through a colleague, and the comment deadline istoday. Thisissue was
not nearly well publicized enough for the bar to move forward asif it has received sufficient exposure
and input. 3.

Generaly, malpractice insurance is quite costly and should not be mandatory unless the rates are
greatly reduced to be affordable for all, not just big law firms and highly profitable boutique firms.

4. If mandated: there should be a threshold measured by gross revenues before sole practitioners and
consultants to nonprofits and startups would be required to obtain insurance.

There should also be many options for carriers, which is not the current state of the insurance industry.
Also, there should be options to pay over time rather than lump sums, and zero percent financing.

5. Insurance information should remain a client disclosure matter, not published anywhere and
restricted to the written engagement agreement. It should not become a marketing tool for the
unscrupulous or a new scam for the lawless operators out there.

These are my very brief comments on a highly complex subject.
| strongly urge you to extend and better publicize this comment period.

224

I am not in favor of mandatory mal practice insurance. Our firm notifies clientsin our Letter of
Engagement of our insurance status and each client is told to please advise of any questions or
comments they have prior to countersigning. We do not proceed without the countersigned L etter. No
one has ever made a claim against our practice. | am especially concerned about linking insurance
coverage to the license to practice. That will be a difficult economic decision for many attorneys.

| strongly encourage a no vote to any of these proposals.

229

For solo practitioners (as am I), mal-practice insurance is a huge burden. | must calculate that expense
into the fees | charge everyone client as against the risk of going without mal-practice insurance. The
State Bar and the State of California policies regarding "independent paralegals’ such as"We The
People" and numerous others have been devastating to the Solo Practitioner. There is no enforcement
against organizations such as We The People and other "Paralegal Document Preparers’ who suffer no
legal liability as they advise persons without any liability. Most of these independent "paralegals’ have
no consideration for mal-practice insurance as they claim that they do not practice law. Thisisvery
devastating to Solo Practitioners who must carry professional practice insurance and compete for a
client base that is using "independent paralegals' in person and on-line for much reduced prices (as they
operate without liability and cross over into the unauthorized practice of law without consequence).
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The State Courts now provide multiple millions of dollars of legal services that were once provided by
attorneys. This cuts out a substantial portion of potential clients available for the sole practitioner.

Professional practice insurance is a valuable asset and tool for the solo practitioner. The solo
practitioner is still avaluable asset to serve the communitiesin which we practice. | use the State Bar
insurance sponsored carrier at thistime and | am well pleased. | propose that we encourage and
environment that allows strong competition for professiona practice insurance carriersto operatein
California so as to keep premiums competitive.

226

Requiring mal practice insurance for all attorneys would be extremely unfair. | have handled numerous
FDCPA cases in which the maximum recovery for the client is $2,000.00 (including the Rosenthal
claim). Thelast timel got aquote for insurance, | was quoted approximately $10,000. This means |
would have to screw up five cases ayear just to "break even" on what would be required insurance.

Further, | have practiced criminal law in the past. Dueto the case law, it is extremely difficult to
commit malpractice on acriminal case. | have yet to meet acriminal defense attorney who carries
mal practice insurance, as it would be an unnecessary added expense.

The current requirement to inform clients on the retainer agreement whether the attorney carries
mal practice insurance is enough to inform the clients. It gives them the information they need to decide
whether to stick with that attorney, or find another attorney who carries mal practice insurance.

This requirement would unfairly burden the sole practitioners and those who practice in areas where
mal practice insurance is unnecessary. Thiswould especially impact consumer attorneys who are
assisting low income clients.

227

Mandating mal practice coverage has its negatives. It isno secret that the existence of malpractice
insurance can be an incentive for costly, frivolous and vexatious litigation on the part of clients
disappointed with the outcome of a particular matter, even in the absence of any malpractice.

Attorneys who elect not to carry malpractice insurance -- or to have coverage less than any state bar
level as may be established -- should (as now) simply be required to notify each client of that fact in
writing (by certified mail or other verifiable means, e.g., a signed retention agreement containing
notice of lack of malpractice insurance).

It should also be required of the client to acknowledge by a date certain the receipt of such notification
(if not contained in a signed retention agreement), as a pre-condition to establishing an attorney-client
relationship and/or a pre-condition to file a malpractice claim.

Clientswho fail or refuse to timely signed acknowledgement of an attorney's notice of non-coverage
should be barred from filing any malpractice claim based in whole or in part on any alleged act of

mal practice occuring prior to returning the signed acknowledgement that the attorney lacks malpractice
Insurance.

Likewise, non-covered attorneys should not be permitted to bill for work performed prior to client's
acknowledgement of attorney's non-coverage, except as to 'emergency’ work performed to preserve
client'srights, e.g., afiling to avoid a statute of limitations deadline; appearance at a criminal court
arraignment, etc.

Finally, if mandatory minimum mal practice coverageis required, cost must be state-bar regulated
(perhaps by practice areas) and not be so high as to discourage pro-bono work or exclude new attorneys
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from practice, many of whom carry immense student debt and who should be permitted to practice of
law at alevel of risk they can tolerate given the nature of their practice.

228

Current rule should remain unchanged. | am working afew sporadic weeks ayear as a private
arbitrator, otherwise retired, but of course | am still required to keep up my license per bar rules. Don’t
have classic “clients” per se, but it sounds like an insurance rule would apply to me anyway. It can get
pretty expensive for someone who does not fit the normal criteriafor having clients.
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Asfar asthis measure seeks to require attorney's to carry malpractice insurance, | disagree with that
portion. As anewly practicing attorney that started my own firm, | would have been unable to start my
firmif | would have been required to carry insurance. | believe the fear of client complaints to the State
Bar are sufficient to cause the mgjority of usto be careful about what we do. And the current
requirement of disclosure is sufficient to provide clients with notice. Additional requirements would be
overly burdensome on attorneys who practice on their own.

230

Mandatory insurance would raise the cost of legal services, and discourage pro bono work by small
firms/solo practitioners. Attorneys who do not make alot of money, but enjoy practicing and offer
excellent legal services, likely would have to stop practicing.

Any attorney without malpractice insurance has made an informed choice about the risk in the context
of his practice. Attorneys generally are among the more intelligent in the population.

Forcing disclosure would make an attorney atarget. There's already alot of frivolous litigation, and this
likely would increase meritless claims, looking to cash in on an insurance settlement. A single claim
would increase premiums, whether or not it has merit, making it financially unfeasible for an attorney
to continue to work in his chosen profession.

A mandate would favor big firms. CA hasalot of solo practitioners. A large percentage of the public
cannot afford big firm fees.

Business insurance, home owners insurance, health insurance, income, €etc., is a private matter.
Mal practice insurance should be a private matter and a personal choice. What's next? Mandated
disclosure of annual income, charitable contributions, height and weight, ethnicity, race, sexual
preference?

What if an attorney doesn't have fire insurance, and his files are burned or his cloud files are hacked and
he doesn't have insurance for dataloss? It's ease to imagine areas where micromanagement could aim to
indemnify a particular population. Isthat next?

Thisis amove by insurance companies looking for money.

If an attorney wants to risk losing everything by not buying malpractice insurance, that's his choice. He
probably doesn't take matters for which he is not expertly competent. That's true public protection.

23]

1. | strongly support maintaining open market pricing; strongly support mandatory insurance

2. | don't believe either mandatory or voluntary self-assessment is useful. Aswith most human
behavior, some will overestimate their abilities while others will be self-deprecating.

3. There has been amost no publicity or information around the retitled California Lawyers
Association. Initialy | heard it was a hack into the State Bar Association. Doesthe CLA itself make
the rules around insurance coverage? If it isavoluntary organization, how will it enforce mandates for
Insurance?

232

We support mandatory mal practice insurance for attorneys. Often you come across clients who had
terrible attorney experiences - malpractice occurred - but, the attorney disclosed they do not have
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insurance. They have no skin in the game. Being subject to higher premiums if they err will make
attorneys more accountable to their clients.

233

I do not believe that mandating mal practice insurance is necessary or beneficial. It is sufficient that
retainer agreements contain a disclosure. Moreover, carrying insurance - in some instances - actually
causes meritless mal practice actions when insurance is viewed as arecoverable "deep pocket." Finally,
asinsurance is prohibitavely expensive, requiring its purchase would cause small firms (such as mine)
to terminate support staff to be able to afford it.

I would be in favor of option 1(a)(ii), or d.

| am not opposed to requiring attorneys to disclose to the bar if they carry insurance or not, provided
that disclosure remains private and is never used in the future to compel non-covered attorneysto
acquire insurance.

| am opposed to requiring insurance as a requirement to practice law. | am opposed to options 2aand b
and have no issue with 2c. | also believe that mandating additional disclosures on websites would be
compelled speech in violation of the First Amendment.

I have no issue with any of the options under 3, again provided that it not be mandatory. (I have no
issue with 3c)

Finally, I have no issue with option 4 provided that any such "education” of the public is truthful and
not slanted in such away that potential clients refuse to hire attorneys without coverage.

234

| am opposed to mandatory professional legal malpractice insurance.

| support no changes, though | do not oppose Promoting the voluntary purchase of insurance by:
Educating lawyers about the benefits of insurance (including risk assessment and claims handling
functions, CLE provided; etc.).

| believe premiums are too high, particularly for solo practitioners, and those who practice in certain
areas such asintellectual property. It isvery difficult and expensive for an attorney who has been or is
in government or in-house and who then practices part or full time as a private practitioner (not
government or in-house) to obtain and maintain insurance.

Further, would the heirs of an attorney, or beneficiaries of an attorney's trust or estate need to maintain
insurance for some period of time following the death or incapacity of ttorney?

| believe the client disclosure requirements are adequate, if not buried amongst other text.

| also believe, though | do not have empirical evidence, that maintaining insurance sometimes
encourages basel ess malpractice claims, and that not having insurance might discourage baseless or
very weak claims, especially when aclient or former client is merely upset or disgruntled with an
attorney.

| believe that mandating insurance would reduce pro bono work, and might reduce access to justice as
the costs of insurance might discourage the practice of law in California.

Whether or not insurance is mandated | think there should be greater competition for providers/
insurers/ underwriters, and as long as the costs associated with a State Captive Insurance Fund Model
isnot a cost passed along to all licensed attorneys | am not opposed to a Captive Insurance Fund Model
in conjunction with an Open Market.
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Simply put, there needs to be a meaningful choiceis carriers and pricing for legal malpractice
insurance. Unfortunately, by have a seemingly State run operation it pushes out competition and at the
same time increases the pricing due to the lack of competition in the marketplace, i.e., mandating

mal practice insurance and a State Bar run captive carrier.

This runs contrary to capitalism. Similar to auto insurance which is required people still drive without
insurance but there is no State run operation requiring it.

Does not comport with fair market trade in this area of insurance cover

234

Cdlifornia attorneys should be required to have and maintain professional liability insurance.
Disclosure of the absence of such insurance is not a sufficient protection for the public, even with the
more extensive disclosures that are among the options being considered by the State Bar. In addition
focusing potential clients on the presence or absence of insurance coverage at the time of retentionisa
distraction at a point when the client should be focusing on the quality of the proposed representation
and personal "fit" with counsel. Compliance with disclosure requirementsis also likely to be more
difficult to enforce than compliance with a requirement to have and prove the existence of insurance
coverage.

Asfor the means. | support leaving the choice of insurersto individual attorneys and law firms while
also providing a captive/risk retention group program available as an alternative on a state or regional
basis. | have substantial experience advising a captive/risk retention group insurer, and believe the
model provides an opportunity to take the profit element out of the process or minimize it, thereby
providing a cost effective aternative in tandem with the requirement of maintaining insurance
coverage. Such aprogram can also be used for risk management, education, and anonymous data
collection to better understand where and how the delivery of legal services can be improved.
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AGAINST:

Because limits will be capped to produce an affordabl e rate (the impetusis to insure attorneys who
presently have no insurance), attorneys seeking higher limitswill have to increase their limitsviaan
excess insurance carrier. Historically, whenever aprimary carrier denies higher limits and excess must
be purchased, the resulting premium is significantly higher than if the primary insurer provided the
higher limits. So for this group of attorneys, like me, it also quite likely that premiums will increase.
A more subtle issue arises because of the issuance of asingle policy. In the current open market there
are many policiesthat offer different levels of coverage, ranging from coverage for disciplinary
proceedings, payment of all or substantial defense costs incurred, and a dozen or so more coverage
features. The new plan will most likely have asingle coverage for all because thereisasingle
premium.

238

| am a semi-retired real estate attorney with a small solo practice. A requirement to purchase
mal practice insurance would likely require me to hasten going inactive or to retire completely.

239

The private markets work fine.  There is no need for a government system.

240

| am opposed to the imposition of mandatory malpractice insurance. | am unaware of a study regarding
the financial impact that mandatory insurance will have on practitioners. | can envision affordability
issues. An otherwise competent attorney may be deterred from practicing law.

| dso believethat it is sufficient that attorneys disclose in their retainer agreements whether that
attorney has insurance so that the client can make his or her own decision about employing that
attorney.

241

If the bar mandates such insurance, and establishes a captive carrier, | will leave the practice of law.
Thisistoo big a burden on solo practitioners.

242

AGAINST.
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The ramifications of this have not been thought through. Two issuescometo d: #1

Because limits will be capped to produce an affordabl e rate (the impetusis to insure attorneys who
presently have no insurance), attorneys seeking higher limitswill have to increase their limitsviaan
excess insurance carrier. Historically we have seen that whenever a primary carrier denies higher limits
and excess must be purchased, the resulting premium is significantly higher than if the primary insurer
provided the higher limits. So for this group of attorneysit also quite likely that premiums will
increase. #2

A more subtle issue arises because of the issuance of asingle policy. In the current open market there
are many policiesthat offer different levels of coverage, ranging from coverage for disciplinary
proceedings, payment of all or substantial defense costs incurred, and a dozen or so more coverage
features. The new plan will most likely have a single coverage for all because thereisasingle
premium.

243

| have carried malpractice insurance since 1982. But | am concerned that making it mandatory may
raise rates. It costs enough asis. As anyone researched the effect on existing rates the proposed rule will
have?

244

TO change and further restrict attorneys to carry malpractice insurance and disclose to clients seem
unwarranted and in violation of privacy rights. No regulatory agency asks that you disclose to other
drivers whether you carry car insurance before driving, or health insurance before making an
appointment with a doctor, or likewise for other insurance coverage we likely all have. | carry

mal practice insurance as an attorney, but don't fedl it is my client's business to know this at first
retention, unless asked. It carries with it a negative connotation that we should not have to bring into a
conversation with a potential or new client when first being retained. Thisis a persona protection and a
forced disclosure would bein violation of my privacy rights.

249

Another needless government regulation???
Hell no!!!

244

| object to this proposal for severa reasons.

1. Although licensed and active, | do not practice law for aliving. Therefore, | fail to see how having
legal malpractice insurance is necessary for lawyers like myse If.

2. | do not believe philosophically that the State Bar should be regulating risk of malpractice. Itsrole
should be limited to admissions and discipline.

3. | have not been presented with any evidence that demonstrates that there is a problem to be solved. In
other words, unless there is substantial evidence showing that clients have been hurt by not being able
to collect on malpractice judgments against attorneys, there is no need for this rule. I would submit that
the evidence would have to be compelling to mandate mal practice coverage.

4. This proposed rule does not deal with attorneys who cannot afford coverag e.

5. This proposed rule implies that that the private insurance market will be replaced by a captive State
Bar carrier. Thisis economic nonsense as market-driven premiums provide the most efficient cost and
risk sharing mechanisms.

247

| oppose mandatory mal practice coverage and also oppose mandatory client disclosure. After 37 years
of practice | see no advantage to this requirement.

248

My comments on the options Under Consideration:

1.Amending rules requiring attorneys to disclose to clients that they do not carry legal malpractice
insurance.

PLEASE MAKE no change to current disclosure rule.
PLEASE absolutely do NOT require attorneys to disclose to the State Bar whether they have legal

mal practice insurance, potentially including the amount of coverage and the type of policy (i.e., clams-
made or occurrence-based).
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This information should NOT be made available to the public. Think Y elp and other misleading
services that have adopted a pay-for-play mentality. Think defamation that can be avoided.

For solos and small practices, the business of law practice is difficult enough. A rule that requires
public disclosure of amounts of coverage isalightning rod for plaintiff bar against any attorney
(including other plaintiff bar attorneys!).

It isasmall step from disclosure to mandate of insurance to minimums of coverage. Every practiceis
different, and every engagement isunique. No one-size-fits-all limit is appropriate.

Also, from a competition perspective, a solo or small office will never carry the same policy limitsasa
Big law firm. It iscompletely unfair to blanket all attorneys with the samerules. To have no rule
(other than one in place) simplifies mattersfor all. The client will have the disclosure that attorney has
not mal practice insurance (which is usually manifested with the engagement agreement).

2.Mandating legal malpractice insurance for attorneys as a condition of licensing, except for in-house
counsel and government attorneys.

The open market model is the only way to make sure we get fair and competitive pricing and service for
insurance coverage.

If the open market model is abandoned, the market's invisible hand will spank ancerned.

Government regulation and interference tends to lead to higher pricing via monopolistic behavior, tends
to drive out competitors, and tends to lead to less incentive for better service (think utility, e.g., PG&E,
with no embellishment required).

Please, no captive state-run insur.

Please, no mandated insurance. The consumer marketplace with root out the uninsured. Further, the

consuming public should have some responsibility for its choice of providers. We must stop being a
nanny-state!

249

Asasole practitioner, | have insurance. | believe that it doesn't make me do my job better and | believe
it's aterrible expense. | hope that don't make it mandatory, | made the choice to have the protection, but
the real question is making sure that we do the right thing for our clients.

250

| have serious reservations about the mandatory professional liability insurance proposal. There are
many |low-income attorneys providing virtually pro-bono legal assistance who cannot afford

mal practice insurance. There are many non-profit legal aid type organizations that provide services not
generally available to low and moderate income persons which subsist on margina budgets and which
would likely be unable to cover the costs of such insurance. The financial burden would be substantial
and potentially devastating. Has a study been done to determine if legal aid society type programs have
experienced malpractice claims, and the nature of the claims, and the actual damages alleged and/or
collected by an aggrieved client? My intuition suggests that there have been a statistically meaningless
number of such claims, so that there is no "risk" and no need for imposing such a burden upon non-
profits.

25]

| have practiced law since 1977 both as a government attorney (Navy JAG Corps, Deputy County
Counsel--San Diego) and in private practice.

For the last 20 years, | have practiced about 90% immigration law. For that period of time, | have had
the same malpractice insurer, originally recommended through the American Immigration Lawyer's
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Association. The policy | have is geared toward my specialty in Immigration law. It permits me more
favorable rates than general attorney malpractice insurance.

| oppose any option that would remove my ability to continue this insurance coverage and mandate a
specific carrier in its stead. While| certainly agree that all attorneys should carry malpractice
insurance, | disagree with being required to obtain that insurance through a particular company
mandated by the State. | prefer to be able to choose my carrier (LIoyds of London through Complete
Equity Markets, Inc.) solong as| carry the State-required policy limits.

252

| write to express my concern with the recommendations of the Malpractice Insurance Working Group.
By way of background, I am and have been insured by the same company for my career. Specificaly,
I've addressed each of my concerns below in the order set forth in the Agenda Item 702 September
2018 linked above.

1. | have no problem with requiring attorneys to disclose to clients that they do not carry professional
liability insurance, but sub-item 1.c. is overly burdensome to both client and attorney, and is not
required. Once aclient has received disclosure of the lack of professional liability insurance, and
acknowledged receipt of the disclosure in writing, that meets the goals of ensuring that a client is aware
of the lack of insurance and the possible consequences thereof. Requiring an attorney to disclose it on
every piece of correspondence and on their website and marketing is a punitive measure in no way
designed to protect the public. It's essentially a public shaming of those attorneys who chose not to, or
cannot afford to carry professional liability insurance.

2. Mandating that all attorneys carry malpractice insurance as a condition of licensure is going to have
achilling effect on access to legal services for the poor. Contrary to what the Group may believe, most
attorneys who do not carry malpractice insurance do so for economic reasons. They ssmply cannot
afford the excessively-high premiums (I currently pay what | consider to be a significant percentage of
my gross income for insurance against which | have never personally made a claim). By mandating that
all attorneys carry insurance, many attorneys who service the poorest clients will be forced out, or will
run without it risking loss of their license. | see this as an untenable proposal, and one that will level a
crushing blow to poor and indigent clients.

Further, the proposal to require use of a captive insurance company isridiculous. | for one would have
to seriously consider whether | continue to practice law in Californiaif you force me to buy insurance
through the State Bar. I'm in the process of becoming dual-licensed in the State of Texas and | would
retire my license here if this proposal is adopted.

3. | feel that the proposal of Continuing Education and Self-Assessment for all attorneys would be a
very weltool.

4. Again, my experience with attorneys who do not have malpractice insurance isthat it is not for lack
of understanding of the benefits of such insurance, rather, it isa purely economic decision - do | pay my
rent, or do | pay excessive premiums.

| hope that the State Bar will not implement the more radical of the Working Group's proposal, and that
common sense will be brought to this decision.

253

| am vehemently opposed to mandating insurance coverage for all non-government attorneys. I've seen
too much fraud by insurance companies, and imposing insurance as a requirement for continued
licensure affords insurance carriers too much leverage. Our dues are high enough asit is, our mandated
continuing legal education is expensive, and maintaining alaw library with Westlaw access is not cheap
thrill. Dueto physical limitations, | am only afreelance litigator. | do not accept my own cases. |
primarily assist certain attorneys who work on a contingency fee basis. | am covered by their
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malpractice policies. | would not want to raise my hourly rate simply to pay for insurance coverage that
| will never need. Why line the pockets of insurance companies?

254

| am a sole practitioner and do not currently purchase professional liability insurance. |1 would be
interested in purchasing liability insurance if the cost was lower. [If the State Bar decides to mandate
liability insurance, it must also provide alow cost, low coverage limits option for attorneyslike me. If
that entails asingle payor feature, so beit.

255

| am a private practitioner, having practiced law for more than 40 years. | have afew referral or old
time clients with family law problems. Some of my legal work is pro bono. | inform my clients that |
do not have malpractice insurance as was the first step to the State Bar mandating insurance. | have
never been regjected as their attorney because of it. | have never been sued for malpractice.

| will be put out of practiceif required to buy malpractice insurance asits cost (minimum $500 a
month) istoo high to justify.

| already have to purchase the right for some stranger to take my fingerprints by computer, again. (I am
also alicensed Notary Public so | know the drill). | will wait for that deadline to see if this new
requirement passes. But, please, please stop thinking of new stuff the attorneys must purchase for the
benefit of, well, no one. Not all of usarerich!

2560

We are currently required to disclose. This protects the public. Mandating insurance harms the public
as practitioners who have smaller practices, or who provide low cost legal serviceswill be driven to
raise fees or out of business.

The State Bar should not be in the business of raising fees for the public or driving attorneys out of
busin

257

1. | believe malpractice insurance should be mandatory
| believe attorneys should be permitted to purchase insurance on the open market.

258

Y oung and retiring attorneys cannot afford liability insurance. | amin the process of retiring after 36
years as a California attorney. | plan to do occasional legal transactions such as reviewing contracts,
forming corporation and advising on senior issues. Several of my long term clients may want me to
give occasiona advice. | have never purchased malpractice insurance and have never needed it in my
whole career. To require all attorneys to purchase liability insurance is unfair and cost prohibitive. |
therefore object to such amandate. If you mandate such athing, you should place restrictions on
insurance companies so that young and retiring members are unnecessarily burdened to where they
must stop the practice of law altogether. Many will leave the State if you ingtitute such a mandate...

259

| think the State Bar should make mal practice insurance mandatory for all private practice attorneys. |
favor the Open Market Model. Clients, especially consumer and unsophisticated individuals, deserve a
source of recovery if the work done for them did not satisfy the legal standard for competent
representation and damage resulted.

260

| do not believe that any changes are required. | have always carried malpractice insurance. | disclose
that to my clients. | do not need to be mandated to carry insurance, nor to | feel it is appropriate to have
such information available to the public.

261

| oppose mandatory and or compulsory professional insurance coverage.

The profiteers will be privately owned and controlled insurance compas.

Current insurance is expensive and not adequate. | pay $4,000.00 per year for $100,000.00 of coverage.
It has a deductible off the coverage amount and is reduced by a cost to defend.

262

| think the rules should remain the same. Mandatory insurance will bar lots of lawyers from the field or
cause lots of lawyersto lie about whether they have insurance.

263

| have practiced law in San Francisco for over 50 years. | have never been sued for malpractice. Many
years ago, when | was in a partnership, we had mal practice insurance with expensive premiums. No
claims were ever made against us.
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| oppose requiring attorneys to have malpractice insurance. It costs enough to practice law!

| do not oppose my continuing to disclose in my Attorney Client Fee Agreementsthat | do not carry
mal practice insurance.

If, arguendo, mal practice insurance were to be required, | would oppose disclosing coverage amounts,
as unscrupulous individual s could try and target high policy limits lawyers.

264

Although | remain an active member of the State Bar | am, at 75, essentially retired. The exception is
for some pro bono work, predominately for my church. If | were required to have malpractice
insurance, | would have to cease pro bono work, other than for organizations that have their own

mal practice coverage to ensure me. | would hope that if mandatory coverage is adopted, an exception
would be made for attorneys who no longer work for income.

269

| oppose mandatory mal practice insurance

2660

I don't know when the State Bar is going to stop making practice of law difficult for lawyers. Every rule
that comes out of the State Bar is against attorneys and supposedly in favor of the public. As of afew
days ago, we are not mandated to deposit al retainersin our trust account and withdraw the funds that
we have earned each month. For a small law firm, this has created an accounting nightmare. Asif we
were not working hard enough, you go and create a rule that benefits you (I will get into that soon) and
makes our jobs more difficult. This rule doesn't protect the clients; it creates an income revenue for you,
the State Bar. The clients do not get the interest. Y ou do.

In over 27 years of practice, | have never had a single bar complaint by aclient. | take care of my
clients and resolve all disputes with them, if any, as efficiently and fairly as possible. | have not taken a
penny that belonged to a client. Y et, you have treated me and many good lawyers as if we are bad
people and we need to be watched by you. There are afew bad apples, but you have come up with a
rule that treats us all asif all of usare bad. Again, you guys never come up with rules that my our lives
easier. You come up with rules that make our lives more miserable.

Now, you want to force all of usto have malpractice insurance policy. Just so you know, my office has
always had malpractice insurance. So, | am not against this rule because | don't want to pay to get
insurance. | am against it because yet again, you come up with rules that make our lives miserable and
it does not help us. My office, due to our success, can afford malpractice insurance. But, what about all
the other attorneys who are barely getting by and can't afford to get insurance? Y ou are going to put
them out of business. These are hard working people and all you want to do is make their lives more
miserable. Don't you think that they would have malpractice insurance if they could afford it? Y ou don't
think that they would rather sleep better at nights knowing that they have insurance?

Stop coming up with rule after rule that just makes the practice of law more difficult and costly. Y ou
are not doing our clients any favor. Y ou are making us raise our fees even more and have less people
who can afford us. That will only lead to less access to lawyers for the public. Just because you are part
of abureaucracy, it does not mean that you have to keep coming up with new rules. We have enough
rules. Leave us alone and go after the few bad apples. The rest of us practice law for 40 or 50 years and
we do it with integrity and honor. We don't need to be watched like children who might misbehave.

267

Mandatory E& O coverage would spell the ruin of my firm and many many other small firms like mine.
E& O insurance is prohibitively expensive and would not serve any useful purpose.

Instead of reducing rates the more time you have practiced the rates go up and up. Thereisno
correlation between the layer's practice and abilities and the insurance coverage.

Why would having E& O benefit aclient? So they can sue on awhim?
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Mandatory E& O in this state wopell the end of the small law practice.

268

| oppose the move to mandate malpractice insurance. Many members practice in fields that do not
carry asignificant risk of loss against which we should be required to insure ourselves. | believe that, if
the Bar mandates mal practice insurance, many members will be forced to leave the Bar, and therefore
the practice of law in CA. It should be |eft to individual members to weigh the risks, and decide for
themselves whether they decide to insure themselves against a potential |oss.

269

| no longer have malpractice insurance. | normally disclose this fact to clients and always do when a
written agreement is required. Most of my clients are businesses. | have never had a private sector
business client ask meif | had malpractice insurance.

In 49 years of practice, | had one claim [covered by insurance] and one claim not. The former arose
before a maniacal federal court judge [Manny Real] in LA, who was up for impeachment before the
Congress last time | looked. The latter arose when my paralegal failed to calendar statutes and
deadlines, despite my written memo to her instructing her to do so. | paid the latter claim from my own
pocket. The client lost nothing. The payment was less than two years premiums for the insurance.
Thisis an overblown issues; a solution looking for a problem.

270

It ismy opinion that al attorneys licensed and/or in private practice should be required to carry
mal practice insurance. It ismy opinion that it is mostly the attorneys more likely to commit malpracrice
that do not carry insurance.

271

| strong oppose mandatory insurance for attorneys. There is no proof that requiring mandatory
insurance reduces malpractice. All it would do is eliminate solo practitioners. From my 30 plus years of
experience it isthe larger firms that commit the greatest amount of mal practice

272

| am opposed to a mandatory mal practice insurance requirement. The present practice of requiring the
attorney to inform client when no coverage existsis sufficient.

273

While | have always had legal malpractice, | do not believe it would be a good idea to have mandatory
legal malpractice. | believe that it would result in malpractice insurance becoming much more
expensive, especialy if there is not an open market.

274

| am mostly retired, but wish to maintain my license. | work as a pro tem judge, arbitrator and mediator.
Occasionally | do work for existing clients. | carried malpractice when | had an active practice, but
certainly do not want to incur the expense of mandatory coverage.

279

Mandatory malpractice insurance will ensure that | will not be able to practice law. | am a solo
practitioner in family law and have many low income clients. | do not have enough casesto subsidize
the low rate cases. | cannot raise my rates to cover the additional costs. Mandatory malpractice
insurance will cause many attorneys to leave the practice of law, which will limit the access of low
income people to competent attorneys whose only issue is being unable to obtain malpractice insurance.
The reason we are affordabl e is because we do not have the overhead of alarge firm which can spread
out the premiums over alarger number of clients.

Please do not force mandatory mal practice insurance on solo practitioners.

276

Mandating insurance would have aterrible effect on lawyers who do not practice law full time, who
have modest incomes, new attorneys, and/or lawyers who have non-legal careers.

The cost of insurance is massive. Mandating insurance will not lower policy costs. Forcing coverage
would make it extremely difficult and perhaps impossible for too many attorneys to remain active. |
urge the Bar to not adopt any measure compelling coverage.

277

Keep E & O insurance (malpractice insurance) for lawyers PRIVATE. The State Bar has enough
problems administering for the California attorneysit oversees. Thereis, in my forty-two years of
experience, really no need for a captive carrier to insured attorneysin California. There are those of us
who comply -- there will always be those who do not. My practice, defending insureds of title
insurance companies, will not be impacted by the proposed change. However, having representing title
insurers for substantially all of my legal career, | know the difference between "good" insurance, "bad"
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insurance, and insurance companies that simply collect premiums and deny clams. E & O for lawyers
isno different. Let usattorneys choose who we want to insurer our practices -- not be compelled to use
a private company who was chosen by the State Bar.

278

| amin favor of leaving al of the current California State Bar rules regarding mal practice insurance as
they are. | do not believe that any changes are necessary.

279

| think the Rule should remain the same. Insurance SHOULD NOT BE REQUIRED, but disclosed to
any client.

280

The current available malpractice coverage is too expensive. | cannot afford any mal practice coverage.
Additionally, because we are required to disclose in the fee agreement the existence of malpractice
coverage, unscrupulous clients may use that to take advantage of attorneys. | had a prior client sue me
for malpractice for the insurance, because the insurer always makes the decision of settlement on a
cost/risk analysis, regardless of the merits of the case. In fact, my case was completely without merit
but the amount of settlement was |ess than the cost of defense so he obtained a nuisance settlement
from my insurer, who then refused to renew my policy. My former client - at the time he sued me,
actually told me that the reason he sued me was because | had insurance coverage. So | am against
mandated coverage without a significant oversight and regulation on the insurers who increase the cost
based on years of practice (which is aso backwards) and some cap on the amount of premiums the
insurers can charge. Also, | provide to many of my clients who cannot afford the regular prevailing
hourly rate for attorneys my services on a discounted basis depending on their ability to pay. | can only
do this because | have limited my overhead by not having malpractice insurance and disclosing the
absence of malpractice insurance in my fee agreements. To mandate the insurance without providing
for the attorney like me who cannot afford it, or force me to pass the cost on to clients who cannot
afford it, will ultimately put me out of business. The disclosure requirement is sufficient to protect the
public.

281

- Malpractice insurance should not be mandatory.

282

| am absolutely opposed to mandating malpractice insurance. And 1 an ADAMANTLY opposed to a
State Bar run captive carrier. The Bar association should NOT be in the business of insurance. Stick to
what you're mandated to do. Thiswill only increase costs and bureaucracy. Attorneys are fully capable
of governing their own businesses without the constant intervention of the Bar Association. Let free
markets control.

283

really bad idea

why single out lawyers and not other professions

also having government organize an insurance pool would result in the creation of yet another
bureaucracy with burdens administrative costs

284

Being an attorney, especially a new attorney, is SO expensive. Thereisno tier system for Bar dues and
there are many new attorneys, like me, who ayear out of school still haven't been able to find ajob. So,
to add any more expense on top of the enormous cost of living in Los Angeles, networking fees and Bar
Associations to hopefully find ajob, and student loan debt, now you want to add mandatory mal practice
insurance? | already can't get by and the fact that the California Bar does not transfer to other states
severely limitswhere | can even look for ajob. Please don't bankrupt me! If | represent a couple of
small clients, it'sliterally just to get some experience so that hopefully I'll be more marketable and be
able to get ajob soon.

289

mandatory mal practice insurance should be required only if the facts clearly demonstrate that more than
ade minimis number of clients are harmed by the existing voluntary program.

if mandatory malpractice insuranceis required, | support an OPEN MARKET model, NOT a model
with coverage provided only through a bar or state program.

my experience with the current state bar affiliated program was not good. It was clear that for a solo
practitioner, the vendor was uninterested and thoroughly bureaucratic in response. | received good
service by an interested and knowledgeabl e person with a broker who is affiliated with alocal bar
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associ ation.

284

Support Open Market Model.

Oppose Captive Insurance Fund Model.

I now have insurance at a high level with atail provision which | would lose if the State Bar creates a
captive market, a hardship for me. If the State Bar creates a captive model, it will have a monopoly
which will destroy the private insurance brokers.

287

I think the present arrangement works as well as can be expected. A lawyer who does not carry

mal practice insurance must notify a client before he takes on professional responsibility. It isthe client's
choice whether to proceed or not. There are anumber of carriers writing this kind of insurance, and that
means competition that would be lacking in asingle or "captive" carrier situation. This may be beyond
the scope of the question: Policy terms should be looked at. Thereis abuilt-in conflict of interest
between the carrier and the assured. The lawyer's may be interested in establishing that he or she was
not negligent, i.e. not at fault. From the carrier's viewpoint, the lawyer iswrong, i.e., at fault, if the
lawyer costs the carrier money. The carrier's right to pay the amount of an available settlement and have
no further obligation to its lawyer-client should be eliminated. If the client wants to let the case go to a
verdict, that should be the lawyer's right.

288

| believe that insurance should not be mandatory, because many modest practices routinely deal with
amounts-in-controversy that simply don't require insurance.

289

As an attorney practicing for 28 years | have never had malpractice insurance and | have never needed
mal practice insurance. Assuch, | think the Bar should have never required the disclosure of whether an
attorney has malpractice insurance in the first place and | am strongly opposed to requiring attorneys to
haveit now. If you ingtitute this requirement, it will increase the cost of legal servicesto consumers,
and it will eliminate what low cost attorneys there are. Further, it will drive many attorneys out of the
Cdliforniamarket, especially sole practice attorneys like me. Thisrule will disproportionally target sole
practitioners and small firms. It will also make it more difficult for me to continue doing the pro bono
work that | do. Please reconsider thisill advised proposal.

290

Everyone knows mandatory requirements to buy any insurance drives up premiums and reduces
benefits.

This especialy difficult for sole practitioners. The difference between one person buying a policy and 2
persons sharing a policy are dramatically prejudicia to the sole practioner.

In addition, all the additional requirement for hiring employees and now another mandatory
requirement reduces employment opportunities and will ultimately just drive people to retire causing
rural areas to lack adequate legal representation.

The state bar will have to figure out away to fill this gap. Unaccredited law schools are being phased
out and now steps are being taken to make legal unavailable for many citizens.

The consequences for all the changes the state bar had proposed over the years will reduce the amount
of lawyersin this state. The city will likely have little effect but the outlying areas will suffer the most.

Many small town lawyers make an average living and simply should not be burdened with the
additional rate hike that will be forthcoming.

Just my 2 cents

291

Insuranceisirrelevant to a person's honesty, integrity, and skill as an attorney. | am "of Counsel” to a
firm. | aminsured for services performed under its banner. | also help people who do not qualify for
the several public service legal programs. By keeping my costs low, | can provide services at alow
rate. Considering how difficult it isfor people without substantial means to obtain counsel, the Bar
should consider the effect of increasing the costs of practice by over $10,000 per year on its purported
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goal of providing access to justice to people of moderate incomes. My retainer agreement discloses
that | do not carry malpractice insurance and that the client is advised to seek review of my retainer
agreement by independent counsal. | review the retainer agreement with a potential client before
he/she/it executes same.

I am 60. | have no specialty. | am working toward a specialty in appeals. But, | provide some
litigation services and some transaction services. Now, | can help an entrepreneur organize and operate
an new business for $120 per hour. The last quote | received for $1/$2 million coverage with a $10,000
deductible was $12,000. That policy excluded any liability for securitiesliability even for helping the
company file the standard exempt offering forms. The additional premium itself would only raise the
hourly rate $10/hour. However, thereis also additional administrative arecord keeping requirement for
being able to fill out the underwriting application. | do not think | could charge less than $140/hr. That
iIsal7% increase. Perhaps more people should use Legal Zoom or Rocket Lawyer. Small business
owners have been thrilled to obtain an experienced litigator for less than $150.00. My normal rateis
$300/hr for people or businesses with means. | do not target that market segment for my personal
practice. | am against mandatory E& O insurance. The insurance industry has too much clout asitis. |
think a separately signed disclosure form isdumb. The client is signing the retainer agreement with its
mandatory disclosure language. Captive insurance will make the State Bar a business, not a regulator.
Bad faith aboundsin insurance. Representing attorneys against the State Bar insurance will be a
cottage industry. Regulate professional conduct: prohibit bad conduct; provide guidance for good.
Stay out of the business side.
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