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HEADLINE: Proposed Formal Opinion Interim No. 13-0003 (Ethical Obligations When
Departing Firm)

SUBHEAD: The State Bar seeks public comment on Proposed Formal Opinion Interim No. 13-
0003 (Ethical Obligations When Departing Firm).

Deadline: June 17, 2019

Background

The State Bar Standing Committee on Professional Responsibility and Conduct (COPRAC) is
charged with the task of issuing advisory opinions on the ethical propriety of hypothetical
attorney conduct. In accordance with Tab 5.1, Article 2, Section 6(g) of the State Bar Board
Book, the Committee shall publish proposed formal opinions for public comment.

On May 10, 2018, the California Supreme Court issued an order approving 69 new Rules of
Professional Conduct, which will go into effect on November 1, 2018. Information about the
new rules is available at the State Bar website. Proposed Formal Opinion Interim No. 13-0003

interprets the new Rules of Professional Conduct.
Discussion/Proposal

Proposed Formal Opinion Interim No. 13-0003 considers: What ethical obligations arise when a
lawyer departs from her law firm?

The opinion interprets rules 1.1, 1.4, 1.7, 1.10, 1.16, 1.18, 7.1, 7.2 and 7.3 of the Rules of
Professional Conduct of the State Bar of California; and Business and Professions Code section
6068(e).

The opinion digest states: The departing lawyer and the law firm each have ethical obligations
in connection with the departure and must prioritize their ethical obligations to each client
above their own competing interests. Specifically, if the departure of the lawyer is a significant
development to a particular client, the lawyer and the law firm each have a duty to
communicate the fact of the departure to the client and to explain the significance of the
change in representation so that the client may make an informed choice regarding counsel
going forward. During all phases of the departure, the lawyer and the law firm must also be
mindful of their continuing obligations to protect client confidences and to avoid conflicts of
interests with clients. If the lawyer or law firm is unable to competently handle the client’s
representation as a result of the departure (and cannot remedy that situation), or if the client
chooses to make a change in its representation, the lawyer or law firm must comply with Rule
1.16, including taking “reasonable steps to avoid reasonably foreseeable prejudice to the rights
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of the client.” Finally, both the departing lawyer and the law firm have a duty to cooperate in
the transition of any client matter in order to protect the client’s interests.

At its February 22, 2018 meeting and in accordance with its Rules of Procedure, the State Bar
Standing Committee on Professional Responsibility and Conduct tentatively approved Proposed
Formal Opinion Interim No. 13-0003 for a 90-day public comment distribution.

Any fiscal/personnel impact
None
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THE STATE BAR OF CALIFORNIA
STANDING COMMITTEE ON
PROFESSIONAL RESPONSIBILITY AND CONDUCT
FORMAL OPINION INTERIM NO. 13-0003

ISSUE: What ethical obligations arise when a lawyer departs from her law firm?

DIGEST: The departing lawyer and the law firm each have ethical obligations in
connection with the departure and must prioritize their ethical obligations to
each client above their own competing interests. Specifically, if the departure of
the lawyer is a significant development to a particular client, the lawyer and the
law firm each have a duty to communicate the fact of the departure to the
client and to explain the significance of the change in representation so that the
client may make an informed choice regarding counsel going forward. During all
phases of the departure, the lawyer and the law firm must also be mindful of
their continuing obligations to protect client confidences and to avoid conflicts
of interests with clients. If the lawyer or law firm is unable to competently
handle the client’s representation as a result of the departure and cannot
remedy that situation, or if the client chooses to make a change in
representation, the lawyer or law firm must comply with rule 1.16, including
taking “reasonable steps to avoid reasonably foreseeable prejudice to the rights
of the client.” Finally, both the departing lawyer and the law firm have a duty to
cooperate in the transition of any client matter in order to protect the client’s
interests.

AUTHORITIES
INTERPRETED: Rule1.1,1.4,1.7,1.10,1.16,1.18, 7.1, 7.2, and 7.3 of the Rules of Professional

Conduct of the State Bar of California.

Business and Professions Code section 6068(e).

STATEMENT OF FACTS

A lawyer is leaving her law firm (“Law Firm”) and transitioning her practice to a new firm (“New Firm”).
Prior to making this transition, the lawyer (“Lawyer” or “Departing Lawyer”) wants to know what ethical
obligations arise for her and the Law Firm as a result of her departure.

DISCUSSION

Lawyer mobility is a reality in today’s legal marketplace. Legal headlines are filled with news of lawyers
moving from one firm to another, sometimes alone, sometimes with groups, and often accompanied by
tales of acrimony or contentiousness between the departing lawyer(s) and the former law firm.

Almost all lawyer departures involve the balancing of competing interests between the departing lawyer
and the departed law firm. In analyzing the rights and obligations of the lawyer and the law firm to one
another, there is frequently a tension between compliance with the California Rules of Professional



Conduct and other ethical guidelines, the fiduciary duties among and between attorneys at the law firm,
and any contractual obligations that the attorneys and law firms may have to one another that govern
the departure. Notwithstanding this tension, the primary directive is that the client’s interests must
come first. Specifically, lawyers and law firms must prioritize their ethical obligations to clients above
their own competing interests. These ethical obligations center around the fundamental concepts that
the client has the right to the counsel of his or her choice and lawyers must protect their clients’
interests during all phases of any transition.

This opinion will discuss the ethical obligations lawyers and law firms have to a client when a lawyer
leaves her current law firm and moves to another law firm. Much of the discussion is also applicable to
lawyers who are moving to an in-house position or leaving the practice of law altogether. While the
opinion will not seek to resolve all issues of substantive law, it will identify issues that are often
implicated in attorney transitions since many of these ethical obligations cannot be analyzed in isolation.

l. The Client’s Freedom of Choice in Selection of Counsel and Protection of the Client’s Best
Interests are Guiding Principles

The guiding ethical principles governing any attorney departure are the protection of the client’s best
interests and the client’s right to the counsel of its choice. (See Cal. State Bar Formal Opn. No. 1985-86
[“the interests of the clients must prevail over all competing considerations . . . if the practitioner’s
withdrawal from the firm is to be accomplished in a manner consistent with professional
responsibility”]; ABA Formal Opn. No. 99-414 [“A lawyer’s ethical obligations upon withdrawal from one
firm to join another derive from the concepts that clients’ interests must be protected and that each
client has the right to choose the departing lawyer or the firm, or another lawyer to represent him.”].)
Thus, the ethical obligations triggered when a lawyer leaves her law firm should be viewed through the
lens of these client-centered directives.

The client’s right to the counsel of its choice has a long history in American jurisprudence.” (Echlin v.
Superior Court of San Mateo County (1939) 13 Cal.2d 368.) It derives from the concept that a client has
the right to discharge its lawyer at will, with or without cause, a right that has been recognized in both
California statute and case law. (See, Heller Ehrman v. Davis Wright, Cal. Supreme Court Case No.
$236208, March 5, 2018, citing Fracasse v. Brent (1972) 6 Cal.3d 784, 790 [100 Cal.Rptr. 385]; Code Civ.
Proc., § 284; and General Dynamics v. Superior Court (Rose) (1994) 7 Cal.4th 1164, 1174-1175 [32
Cal.Rptr.2d 1].)

Because clients have the freedom to discharge their lawyer at will and hire another one, they do not
“belong” either to the law firm or the lawyers that are providing the legal services. Many law firms use
compensation structures that are tied, in part, to rewarding attorneys for bringing in clients and
generating matters for a particular client, often known as client origination credits. When those law

Y Aclient’s right to the counsel of its choice is not absolute. (See, Howard v. Babcock (1993) 6 Cal.4th 409, 422-

423 [25 Cal.Rptr.2d 80].) There are numerous impediments that may affect that choice, especially in the civil
context. For example, the lawyer may be unable or unwilling to take on a certain matter, may have conflicts that
preclude representation, or the parties may disagree on an acceptable price for legal services. However, in the
context of an attorney departure, assuming that both Departing Lawyer and the Law Firm are willing and able to
perform the required legal services for the client, the client has the freedom and right to choose between the two
or to hire a new counsel.



firms allocate compensation among certain attorneys, clients may be seen by lawyers at the firm as
belonging to a particular attorney.z/ As the California Supreme Court has made clear, however, clients
are not the property of any law firm or Iawyer.a/ In a competitive legal marketplace, law firms and
lawyers must earn each client’s continued loyalty through outstanding service, quality of representation
and an agreement regarding the value and cost of legal services.

1l Departing Lawyer and Law Firm Each Have Ethical Obligations to Clients in Connection with
Lawyer’s Departure

Departing Lawyer and Law Firm each have ethical obligations to all clients who will be materially
affected by the departure and/or whose active matters on which Departing Lawyer is currently working.
The ethical obligations are the same whether Departing Lawyer is a partner or shareholder, a non-equity
partner, an associate, or some other category of lawyer such as one designated as “Of Counsel.” “All
attorneys in a law firm owe duties — including ethical duties — to each of the firm’s clients.” (See, Cal.
State Bar Formal Opn. No. 2014-190 [“When a client retains a law firm, the client’s relationship generally
extends to all attorneys in the firm”]; see also Cal. State Bar Formal Opn. No. 1981-64 [opining that all
attorneys employed by a legal services program owe identical professional responsibilities to clients of
the program].) This point also is made in numerous cases in the professional malpractice context. See,
e.g., PCO, Inc. v. Christensen, Miller, Fink, Jacobs, Glaser, Weil & Shapiro, LLP (2007) 150 Cal.App.4th 384,
392 [58 Cal.Rptr.3d 516] [“Unless there is an agreement to the contrary, the retention of an attorney in
a law firm constitutes the retention of the entire firm.”].

Departing Lawyer and Law Firm must be cognizant of the ethical obligations they have throughout the
transition period, irrespective of whether the client decides to leave with Departing Lawyer, to stay at
Law Firm, or choose otherwise. (See Cal. State Bar Opn. N0.2014-190; see also rule 1.16.) These ethical
obligations sometimes can be at odds with the business interests of Law Firm or Departing Lawyer. In
such circumstances, the client’s interest always remains paramount.

During the transition process, Departing Lawyer and Law Firm also may have legal obligations to one
another, which could include fiduciary duties and contractual obligations. To the extent possible, when
there is a conflict between a lawyer’s and a law firm’s ethical obligations to a client and a lawyer’s and a
law firm’s obligations to each other, the former should prevail. For example, Law Firm should not
attempt to enforce contractual obligations on Departing Lawyer that would prevent Departing Lawyer

%" The Committee takes no position on law firm compensation structures, or the need and desire to compensate

attorneys for bringing in valuable new business to law firms. It merely wishes to note that the scenario described
sometimes contributes to a belief that a client belongs to a particular attorney at the law firm or the law firm itself.
This also can create conflicts during an attorney departure where an origination credit is given to one attorney, but
another attorney is actually handling the day-to-day aspects of the client relationship and managing most of the
client’s matters. The attorney who “originated” the matter who is staying with the firm sometimes objects to the
departing lawyer, who is handling the day-to-day communications with the client, from communicating with the
client about her departure. The fact that Departing Lawyer did not “originate” the matter is not a ground for
prohibiting an otherwise required or permitted communication about the departure with the client.

3/ See Heller Ehrman v. Davis Wright, supra, (2018) 4 Cal.5th 467, 556 [299 Cal.Rptr.3d 371][“we affirm that

client matters belong to the clients, not the law firms, and the latter may not assert an ongoing interest in the
matters once they have been paid and discharged.”]



from complying with ethical obligations to her clients or interfere with the client’s right to choice of
counsel.

1l. The Duty to Communicate to Clients Regarding Lawyer’s Departure
California Rule of Professional Conduct, rule 1.4(a)(3), states:

A lawyer shall . . . keep the client reasonably informed about significant developments
relating to the representation, including promptly complying with reasonable requests
for information and copies of significant documents when necessary to keep the client
so informed . ..

The departure of a lawyer is a “significant development” with respect to current clients of the law firm
for whom the lawyer is providing legal services. Thus, under rule 1.4(a)(3), Departing Lawyer and Law
Firm must inform certain clients about Lawyer’s departure as soon as reasonably practical to allow
clients to make an informed choice in counsel and to provide for a smooth transition to avoid prejudice
to clients. Cal. State Bar Formal Opn. No. 1985-86 states, in pertinent part: “whenever there is a material
change in the representation of the client caused by a change in an attorney’s employment status, all
members of the Bar involved directly in this change have a responsibility to see that the client receives
the protections required by this rule, including timely and accurate notice of the change. The policy
behind the notice requirement is to allow the client an opportunity to be advised of the changed status
of the attorneys, so the client can make an informed choice of counsel.” (citing to Jewel v. Boxer, supra,
(1984) 156 Cal.App.3d 171 [203 Cal.Rptr. 13] and Little v. Caldwell, supra, (1894) 101 Cal. 553, and
referring to former rule 2-111(A) related to an attorney’s duties when withdrawing from employment.)

Departing Lawyer does not violate rule 7.3 by notifying her current clients of her departure from Law
Firm. Such notification does not constitute an impermissible solicitation and, as discussed above,

Departing Lawyer is ethically obligated to communicate this information to current clients.

A. Which Clients Should Be Notified of Lawyer’s Departure?

Notice is only required as to clients whose matter(s) Departing Lawyer is responsible for, for whom she
plays a principal role in Law Firm’s delivery of legal services, and any client Departing Lawyer reasonably
believes may wish to transfer its files to Departing Lawyer at New Firm.” (ABA Formal Opn. No. 99-414
[“[t]he impending departure of a lawyer who is responsible for the client’s representation or who plays a
principal role in the law firm’s delivery of legal services currently in a matter (i.e., the lawyer’s current
clients), is information that may affect the status of a client’s matter .. .”].)

The general test of whether a client should be informed of a lawyer’s departure is to consider it from the
client’s point of view, since communications should always be “governed by the overall principle of what
is in the best interest of the client.” (See, Jewel and Cal. State Bar Formal Opn. No. 1985-86.) If the client
was asked who its attorney is, or attorneys are, Departing Lawyer would be one of the principal

“" The notice obligation in the event of an attorney departure is more limited than the obligation of a lawyer in a

law firm dissolution context which, pursuant to Cal. State Bar Formal Opn. No. 2014-190, requires all attorneys
employed by the firm to comply with rule 1.16(d) as to all clients of the firm, regardless of their connection to any
specific client or the specific nature of their affiliation with the firm.



attorneys identified by the client. This does not mean that Departing Lawyer is necessarily the only
attorney providing legal services to that client. For example, some clients may consider a group of
attorneys to be their principal attorneys at the firm, depending on the complexity of a client matter,
how a particular client matter is staffed and how client communications are handled within the firm.

On the other hand, if Departing Lawyer had limited involvement in the client’s matter, or the client has
had little to no communication with Departing Lawyer, it is unlikely the client would consider Lawyer’s
departure as a “significant development” in its case. In those circumstances, notice to the client is not
required. However, whether Departing Lawyer played a principal role in the client’s matter should be
weighed from the client’s perspective with any doubts being resolved in favor of informing the client.

B. When Should Clients Be Told of Lawyer’s Departure?

Determining when it is appropriate to notify a client of a lawyer’s departure depends on a variety of
factors. Generally, notice to a client should be timely, fair and reasonable under the circumstances. It
should enable Departing Lawyer and Law Firm to discharge their ethical obligations in a responsible and
orderly way while facilitating client’s ability to choose counsel. Most importantly, it should be provided
in a manner that enables the client to make a reasonable, informed decision about who should carry on
with the representation. (See, ABA Formal Opn. No. 99-414; PA Joint Formal Opn. No. 2007-300.)
However, what is reasonable notice to a client of any transition is often fact-specific and may depend on
the client and its needs.

With respect to Law Firm, any directive to Departing Lawyer not to contact a client, whether from
management, other partners or Law Firm’s executive committee, should be viewed skeptically and as
potentially violating rule 1.4(a)(3). As a preliminary matter, any suggestion that Departing Lawyer should
not be permitted to communicate the fact of departure until after Departing Lawyer has left the Law
Firm has been widely rejected. (See, e.g., ABA Formal Opn. No. 99-414 at 5 n.11 [“We reject any
implication of Informal Opinions 1457 or 1466 that notices to current clients as a matter of ethics must
await departure from the firm.”]) Such a demand is directly at odds with the notion that the client must
be allowed to make an informed choice with respect to its future representation upon news of a
lawyer’s departure and does not lend itself to facilitating a smooth transition of the client’s matters to
avoid prejudice.

Law firms also should be cautious in attempting to enforce firm policies or contractual provisions that
expressly limit Departing Lawyer’s contact with a client after Law Firm has been given notice of Lawyer’s
departure. For example, if the policy or provision called for a short delay in contacting clients so that
Law Firm and Departing Lawyer could agree on an approach and joint message to send to clients about
Lawyer’s departure, this would likely be acceptable because it has a client-centered objective. However,
if Law Firm’s policy or provision were used to prevent or to delay Departing Lawyer from contacting her
clients, all the while Law Firm was using this delay to talk to the clients first and make their own case for
keeping the clients at the firm, such actions conflict with Law Firm’s ethical obligations to prioritize its
clients’ interest in making an informed choice of counsel above their own competing interests during the
transition.

With respect to Departing Lawyer, absent circumstances where a delay in doing so would prejudice the
client’s interests or interfere with its right to choice of counsel, Departing Lawyer should not tell her
clients she is leaving until she tells her Law Firm. This allows both Departing Lawyer and Law Firm the



opportunity to communicate with the client about the departure so that each can present options to the
client about future representation and allow the client to make an informed choice regarding counsel.

This is an area where there is a potential for overlap with other legal issues. For example, any
notification by Departing Lawyer to the client that she is leaving Law Firm prior to the time that she
provides notice to Law Firm may be construed as a breach of Departing Lawyer’s fiduciary duties or
contractual obligations to Law Firm and its partners. However, such an analysis would be fact-specific
and goes beyond the scope of this opinion.

Prompt notice to the client is also very important when Departing Lawyer does not intend to continue
her representation of the client in her post-departure affiliation and/or Law Firm is unable or unwilling
to continue on with the representation.” In such circumstances, if Law Firm and Departing Lawyer were
seeking to terminate their attorney-client relationship with the client, they would need to comply with
rule 1.16(d) before withdrawing as the lawyer(s) for the client, including taking “reasonable steps to
avoid reasonably foreseeable prejudice to the rights of the client” and “giving the client sufficient notice
to permit the client to retain other counsel.” This will be discussed in more detail later in the opinion.

C. What Form and Substance Should These Client Communications Take?

To the extent practical, Law Firm and Departing Lawyer should attempt to agree upon and provide joint
notice to all clients on whose matter(s) Departing Lawyer is responsible or for whom she plays a
principle role in Law Firm’s delivery of legal services. (Cal. State Bar Formal Opn. No. 1985-86.) Joint
notice often is considered preferable to unilateral notice, and if it is truly the result of a cooperative
endeavor between the parties, is usually a far better way in which to protect clients’ interests. (ABA
Formal Opn. No. 99-414.)

However, since not all departures are amicable, if the parties cannot agree on joint notice, or drafting
the joint notice is being used by a party to delay formal client notification while informal notice talks
have already begun, unilateral notice is ethically permissible and may be required in some
circumstances. “When the departing lawyer reasonably anticipates that the firm will not cooperate on
providing such a joint notice, she herself must provide notice to those clients for whose active matters
she currently is responsible or plays a principal role in the delivery of legal services...” (See, ABA Formal
Opn. No. 99-414 at p. 5.) It is not imperative that both Departing Lawyer and Law Firm notify the client
of an impending departure, although both are permitted to if they so choose, with joint notice being
recommended. However, if one fails to notify a client, or refuses to do so, the other one must. (PA Joint
Formal Opn. No. 2007-300.)

The notice, whether joint or unilateral, should inform the client:

o Departing Lawyer is leaving;
. The timing of the departure;

" fthe attorney’s departure will cause a law firm dissolution, (i.e. in a two-person law firm that is structured as

a limited liability partnership), Departing Lawyer must give sufficient notice to their partner and clients of their
intent to depart. There are many important ethical considerations implicated in these circumstances, and sufficient
notice may include allowing the other partner reasonable time to find employment and/or another law firm in
which to serve existing firm clients to avoid prejudice to those clients.



. Where Departing Lawyer is going and related contact information, both currently and
after the lawyer’s actual departure;

. Departing Lawyer’s and Law Firm’s ability and willingness or inability and unwillingness
to continue to represent the cIient;6/

. The client may choose to stay with Law Firm, go with Departing Lawyer or choose
another lawyer or law firm entirely;

. Where the client’s file will be and who will be handling the client’s matter until the
client expresses a choice;

. Departing Lawyer and Law Firm will cooperate during the transition to avoid any

potential prejudice to the client regardless of what choice the client makes with respect
to its future representation.

D. Communications Related to the Lawyer’s Departure

In conjunction with providing notice to the client, both Departing Lawyer or any lawyer from Law Firm
may, and in some instances, should, provide the client with additional information about Lawyer’s
departure. In fact, rule 1.4(b) requires the lawyer to “explain a matter to the extent reasonably
necessary to permit the client to make informed decisions regarding the representation.” Rule 1.4(a)(3)
also requires prompt compliance with reasonable client requests for information related to the future
representation. For example, Departing Lawyer should provide the client with additional information
reasonably necessary for the client to make an informed decision about future representation (e.g.,
billing rates, resources of New Firm, who would be working on its matters, etc.). Similarly, Law Firm
should also provide the client with relevant information related to the future representation (e.g., billing
arrangements, staffing, competence of Law Firm to handle the matter going forward notwithstanding
the departure of Lawyer, etc.). However, all lawyers should continue to make clear the client has the
right to choose whether Law Firm, Departing Lawyer, or some other firm will continue the
representation. (ABA Formal Opn. No. 99-414.)

In some circumstances, Departing Lawyer may move on to New Firm prior to the time that the client has
been given notice of the Lawyer’s departure or chosen counsel. These circumstances do not change
each lawyers’ ethical obligations to provide notice to the client of the departure along with relevant
information to allow the client to make an informed choice in counsel. If Departing Lawyer has already
left Law Firm this includes information related to where Departing Lawyer is now practicing law. In
addition, Law Firm should never withhold information from any client that asks for the whereabouts of
Departing Lawyer or mislead the client about Departing Lawyer in any way. Each lawyer should also
refrain from making any false or misleading comments about the other when communicating to the
client. (See, rule 8.4(c): “It is professional misconduct for a lawyer to...engage in conduct involving
dishonesty, fraud, deceit, or reckless or intentional misrepresentation.”)

¢ Rule 1.4(a)(4) requires lawyers to “advise the client about any relevant limitation on the lawyer’s conduct when

the lawyer knows that the client expects assistance not permitted by the Rules of Professional Conduct or other
law.” If this is unilateral notice, however, one lawyer should be cautious about opining on the willingness, ability or
competence of the other lawyer or law firm to handle the client’s matter. Making such statements poses a risk that
the information could be false or misleading. Furthermore, as discussed herein, if neither Departing Lawyer nor
Law Firm is willing and able to continue with the representation, each would need to comply with rule 1.16(d)
before withdrawing as the lawyer(s) for the client.



Iv. Client Solicitation is Ethically Permitted in Certain Situations

Beyond notification and providing follow up information that is required to be communicated to the
client by rule 1.4, the question often arises as to whether it is proper for Departing Lawyer to solicit”
any client to come with her to New Firm.* For any client with whom Departing Lawyer has a “prior
professional relationship,” she is ethically permitted to solicit those clients in accordance with
California’s Rules of Professional Conduct and related statutes governing solicitation.” (See rules 7.1-
7.3.) Specifically, any lawyer is ethically permitted to solicit in person, by telephone or by email any
client with whom the lawyer “has a family, close personal, or prior professional relationship,” provided
that in the course of said solicitation the lawyer does not make any false or misleading communications
to the client.

In addition, neither Departing Lawyer nor Law Firm should solicit, or continue to solicit, any client that
has made it known that they do not want to be solicited, or in any “manner which involves intrusion,
coercion, duress or harassment.” (Rule 7.3(b).) No lawyer should attempt to keep a client at a law firm
by imposing conditions on how or when the client can leave the firm, transfer its matters or receive its
file. For example, a lawyer should never: (1) condition the release of a client file or willingness to
transfer the matter to new counsel on the client’s payment of any outstanding balances or costs to
duplicate the files; (2) impose any contractual obligations on the client as a condition of signing a
transfer authorization letter; or (3) improperly suggest that it would cost the client additional fees or
costs to leave the firm. Such actions likely would violate rule 7.3(b).

Furthermore, once a client has chosen its counsel, neither Law Firm nor Departing Lawyer should
engage in further conduct which could be viewed as violating rule 7.3(b) in an effort to get the client to
change their mind about their stated choice for representation.

Finally, questions often arise about whether solicitation is permissible after Departing Lawyer provides
notice to Law Firm of her departure, but before she actually leaves the firm. The same rules that permit
a lawyer in certain circumstances to solicit clients (rules 7.1-7.3) would apply here. However, this
situation involves a decided intersection between the ethical rules requiring notice and permiting

" As used in rule 7.3(e), “the terms ‘solicitation’ and ‘solicit’ refer to an oral or written targeted communication

initiated by or on behalf of the lawyer that is directed to a specific person and that offers to provide, or can
reasonably be understood as offering to provide, legal services.”

® It should be noted that we have limited our discussion in this section to the applicable California Rules of

Professional Conduct and specifically do not address California substantive law that governs business competition.
It should go without saying, however, that both Departing Lawyer and Law Firm must comply with California law in
the post-departure competition for clients.

% We do not opine here on whether the clients with whom Departing Lawyer has a “prior professional

relationship” under rule 7.3 are the same set of clients to whom notice would be required of Lawyer’s departure
(i.e., to whom Departing Lawyer plays a principal role in the law firm’s delivery of legal services). However, we do
note that the executive summary to rule 7.3 states: “The two exceptions to such solicitations are included because
there is significantly less concern of overreaching when the solicitation target is another lawyer or has an existing
relationship with the soliciting lawyer.” Thus, the summary supports the idea that the rule intended to limit
solicitation to situations in which there is an existing relationship between the soliciting lawyer and the client, and
not just that the client is a client of the law firm where the departing lawyer works or worked. By way of contrast,
the ABA Model Rule 7.3 has broader language that permits solicitation in a wider variety of situations.



solicitation, the scope of the fiduciary duties among partners and potential contractual obligations
between the parties. Thus, the question of whether such conduct would violate fiduciary duties
between partners or amount to unfair competition is an open question that is likely to be a very fact-
specific inquiry. It could be argued, however, that prohibiting lawyers who have already given notice to
the law firm of their departure from properly soliciting clients and competing for clients on equal footing
as the law firm undermines client choice.

V. Duty of Competence

When a client wants to transfer its matter to a departing lawyer at her new firm, the lawyer must ensure
that she is competent to handle the representation. (Rule 1.1.) Specifically, Departing Lawyer would
need to be sure that she has the skill, support and resources necessary to handle the matter at New
Firm. Similarly, if the client elects to stay at Law Firm, it must ensure that there are other lawyers in the
firm with the experience and ability to handle the client’s matters once Departing Lawyer leaves Law
Firm. If neither Departing Lawyer nor Law Firm has the ability to handle any client matter with
competence, rule 1.1(c) describes circumstances in which the representation may continue. These
options include consulting with a competent lawyer, acquiring sufficient knowledge before performance
is required, or referring the matter to a competent lawyer. (Rule 1.1(c).) However, there is an obligation
to withdraw if continued representation would result in violation of the rules. (Rule 1.16(a)(2).)

VI. Duty of Confidentiality

Pursuant to Business & Professions Code section 6068(e), an attorney has a duty to: “maintain inviolate
the confidence, and at every peril to himself or herself to preserve the secrets, of his or her client.” Also,
under rule 1.6(a), “[a] lawyer shall not reveal information protected from disclosure by Business and
Professions Code section 6068, subdivision (e)(1) unless the client gives informed consent, or the
disclosure is permitted by paragraph (b) of this rule.”

During all phases of any transition or departure, Departing Lawyer should be mindful of her obligations
to protect client confidences. This duty often is implicated when a departing lawyer must check for
conflicts with a potential new law firm; however, it can also arise in the context of communicating with a
new firm before, during and after the departure. There is often a tension between the duty of
confidentiality and other ethical duties the Departing Lawyer and Law Firm face as part of the departure
process, but nevertheless should be managed by every lawyer involved in the transition to protect and
preserve confidential client information.

VII. Duty of Departing Lawyer and Law Firm to Cooperate in Transitioning Client Matters

Both Departing Lawyer and Law Firm must protect the interests of clients during the period of transition
and must take reasonable steps to assure that the withdrawal of Departing Lawyer, Law Firm, or both, is
accomplished in a way that does not prejudice the rights of clients. (Rule 1.16(d).) In addition, both
Departing Lawyer and Law Firm have ethical obligations during the transition period to ensure that
active client matters continue to be handled diligently and with competence. (Rule 1.1.) Thus, Departing
Lawyer and Law Firm have a duty to cooperate with each other during the transition process to protect
clients’ interests.

Departing Lawyer, for example, may not delay or postpone work that must be done on a matter she
expects to follow her to New Firm until after her departure in the hopes of generating more fees for



New Firm. (PA Joint Formal Opn. No. 2007-300.) Prior to her departure, Departing Lawyer also should
cooperate with any reasonable Law Firm protocols and requests for information from Law Firm where
the goal is to evaluate Law Firm’s capacity to continue to service any client, facilitate the transition or
comply with Law Firm’s ethical obligations to clients.

However, Law Firm may not, after being notified of Departing Lawyer’s intent to leave, render Departing
Lawyer’s continued representation of any client unreasonably difficult or impossible. For example, Law
Firm should not deprive Departing Lawyer access to documents or information needed to carry out the
continued representation; nor should Law Firm take Departing Lawyer off of an ongoing matter that she
is principally handling before she has actually left Law Firm, unless the client has already made the
choice to stay with Law Firm notwithstanding Lawyer’s departure.

VIIIL. Conflicts of Interest

Various potential conflict issues may arise during any attorney transition. It is imperative that a detailed
conflicts check is conducted with respect to Departing Lawyer’s client relationships and those of New
Firm that she will be joining. Such a comprehensive inquiry should not only bring to light whether any of
Departing Lawyer’s clients will have a conflict or potential conflict with New Firm, but also whether
Departing Lawyer may have a conflict with any clients of New Firm by virtue of its current, and
sometimes former, client relationships. (See rule 1.7 for discussion on what constitutes a conflict with a
client.) Departing Lawyer and New Firm also should consider whether any screening protocols should be
implemented once Departing Lawyer joins New Firm (rule 1.10) and whether there are potential
conflicts with respect to prospective clients (rule 1.18).

As discussed above, this is an area where there is an obvious tension between the duty to maintain
client confidences and the duty to avoid conflicts of interests with clients. In such cases where Departing
Lawyer must provide information to New Firm related to her present and former client relationships in
order for the New Firm to run a conflicts check, Departing Lawyer should be mindful of her duties under
rule 1.6. The issue of whether and under what circumstances information protected by rule 1.6 can be
provided in order to permit a conflict check is beyond the scope of this opinion.

IX. Withdrawal by Law Firm or Departing Lawyer

Most attorney transitions involve the termination of the attorney-client relationship by either Departing
Lawyer, Law Firm, or both, which requires that all lawyers involved in the transition comply with rule
1.16. Specifically, rule 1.16(d) states: “A lawyer shall not terminate a representation until the lawyer has
taken reasonable steps to avoid reasonably foreseeable prejudice to the rights of the client, such as
giving the client sufficient notice to permit the client to retain other counsel, and complying with
paragraph (e).”

As such, the key aspects of this rule are:

e Providing reasonable notice to clients;

e Avoiding reasonably foreseeable prejudice to clients;

e Giving clients a reasonable opportunity to employ new counsel;
e Court approval may be required if there is litigation;

e Surrendering the client file as soon as possible if requested; and
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e Refunding any unearned fee

In situations where neither Departing Lawyer nor Law Firm wants to continue the representation, the
ethical obligations are the same as in other situations in which a lawyer wants to withdraw from
representation. Departing Lawyer and Law Firm must bear in mind the ethical obligations regarding
competent and diligent representation, communication, and termination of representation.

X. Client File

Rule 1.16(e) also addresses the client’s right to the return of its file when the attorney-client relationship
is terminated. Specifically, “subject to any applicable protective order, non-disclosure agreement,
statute or regulation, the lawyer promptly shall release to the client, at the request of the client, all
client materials and property. ‘Client materials and property’ includes correspondence, pleadings,
deposition transcripts, experts’ reports and other writings, exhibits, and physical evidence, whether in
tangible, electronic or other form, and other items reasonably necessary to the client’s representation,
whether the client has paid for them or not.”

Thus, in the context of an attorney departure, if the client elects to follow Departing Lawyer or retains
another firm, Law Firm must promptly forward any requested part of the client’s file to the client or its
new attorney. Pending the client’s instruction, however, Law Firm and Departing Lawyer should have
reasonable access to the file in order to protect the client’s interests. Departing Lawyer should never
remove the client’s files without the client’s consent. Even where the client has requested that file be
transferred to Departing Lawyer, Law Firm should be given reasonable notice and an opportunity to
copy the file. However, Law Firm should do so as quickly as possible to avoid any potential prejudice to
the client, prioritizing getting files to clients where there are time-sensitive and pressing client matters
that are in active litigation or with pending deadlines.

In addition, if the client is leaving a law firm, any original client property and unearned client funds
should be returned promptly to the client so as not to prejudice the client’s ability to retain new
counsel. While an attorney-client fee agreement can hold a client responsible for costs of copying client
files, a firm can never condition the return of client files or property on receipt of those costs or the
payment of any outstanding legal fees. The client’s papers and property belong to the client, not to the
attorney. (Rose v. State Bar (1989) 49 Cal.3d 646, 655 [262 Cal.Rptr. 702].) The client’s ownership is not
altered by the circumstances or the timing of the termination of the attorney-client relationship, or by
whether the attorney has been paid for his or her services. (Academy of California Optometrists, Inc. v.
Superior Court (1975) 51 Cal.App.3d 999, 1005-06 [24 Cal.Rptr. 668]; See also Cal. State Bar Formal Opn.
No. 1994-134 and Cal. State Bar Formal Opn. No. 2001-157.)

CONCLUSION

The client’s right to the counsel of its choice and the protection of the client’s best interests are the
ethical principles that should guide any attorney departure. Departing Lawyer and Law Firm each have
ethical obligations related to the departure and must prioritize their ethical obligations to clients over
their own competing interests. These ethical obligations include properly notifying relevant clients of
the departure, protecting client confidences, addressing conflicts of interests with clients, ensuring that
clients continue to have competent representation, and avoiding reasonably foreseeable prejudice to

11



the rights of clients during any changes in the representation. Both Departing Lawyer and Law Firm also
have a duty to cooperate in the transition of any client matter.

This opinion is issued by the Standing Committee on Professional Responsibility and Conduct of the
State Bar of California. It is advisory only. It is not binding upon the courts, the State Bar of California, its
Board of Trustees, any persons, or tribunals charged with regulatory responsibilities, or any licensee of
the State Bar.
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May 17, 2019

VIA EMAIL ONLY

Angela Marlund

Office of Professional Competence
State Bar of California

180 Howard Street

San Francisco, CA 94105
(415)538-2116
angela.marlund@calbar.ca.gov

Re: BASF Comments on CA Proposed Formal Opinion Interim No. 13-0003
Dear COPRAC Members:

This letter is being submitted on behalf of the Bar Association of San Francisco’s
(“BASF”) Legal Ethics Committee (“Committee”) to provide comments on Proposed Formal
Opinion Interim No. 13-0003 by the California State Bar’s Committee on Professional
Responsibility and Conduct (“COPRAC”), entitled “Ethical Obligations When Departing Firm.”
Thank you for tackling this issue. Overall, we think the opinion is well done. We respectfully
submit the following comments and recommendations, reflecting the thoughts of the majority
of the members of our Committee as reviewed and approved by the BASF board.

Under Section Il of the opinion, we believe there should be a statement or, at the very
least, a footnote addressing the ethical responsibilities of a lawyer and law firm under this
factual scenario when a tripartite attorney-client relationship with an insurer and an insured is
involved. Such an attorney-client relationship is a reality for many California lawyers. California
law is clear that “[w]hen an insurer retains counsel to defend its insured, a tripartite attorney-
client relationship arises among the insurer, insured, and counsel.” Bank of America, N.A. v.
Superior Court of Orange County (2013) 212 Cal.App.4th 1076, 1083; See also Gafcon, Inc. v.
Ponsor & Associates (2002) 98 Cal.App.4th 1388, 1406. In essence, insurance retained defense
counsel has two clients, the insurer and the insured to whom equal and potentially competing
duties are owed. State Farm Mut. Auto. Ins. Co. v. Federal Ins. Co. (1999) 72 Cal.App.4th 1422,
1429. Thus, each client, the insurer and the insured, must be notified of the attorney’s
departure and the choice of counsel. However, in such circumstances, choice of counsel may
ultimately be determined by the terms of the insurance contract between the insurer and
insured. In accordance with Rule 1.4, the notification to the insurer and insured of the
departure and choice of counsel should further inform such clients that the contract between
insurer and insured may determine the choice of counsel should a conflict arise between
insurer and insured as to continued representation.

There is no mention of Rules 5.1 and 5.2. Clearly, these rules come into play and would
further serve to support and enforce the responsibilities of the firm and the departing attorney.
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A managerial or supervisory lawyer cannot prevent or otherwise obstruct a departing lawyer
from complying with ethical obligations. Rather, a managerial or supervisory lawyer must make
reasonable efforts to ensure that the departing lawyer complies with the rules of professional
conduct and the State Bar Act when departing. Rule 5.1(b). In turn, a subordinate lawyer, who
may be the departing attorney, shall comply with the ethics rules and State Bar Act
notwithstanding that the lawyer acts at the direction of another lawyer or other person. Rule
5.2(a). Asthe opinion advises, the independent responsibility of the departing lawyer and the
law firm to notify clients about the lawyer’s departure and of the client’s choice of counsel is
clear, and they are equally responsible for fulfilling it. Rule 5.2, Comment. Accordingly, if the
departing lawyer is considered the subordinate lawyer under Rule 5.2, he or she must comply
with his or her ethical obligations under paragraph (a). We ask that these rules be discussed in
the opinion, perhaps in Section lll, Subsection B.

Further, Rule 8.4(a) states that it is professional misconduct for a lawyer to violate these
rules or the State Bar Act, knowingly assist, solicit or induce another to do so, or do so through
the acts of another. We think it is worth mentioning, for example, that it is a violation of Rule
8.4(a) for managerial and supervisory lawyers to prevent, obstruct or otherwise induce a
departing lawyer to forego his or her ethical obligation to notify the clients. Obviously, Rule
8.4(a) could be applicable to other situations within the factual scenario of this opinion.

The opinion effectively makes the point that clients are not possessions and cannot belong
to either the departing lawyer or the law firm. Although very likely typos, there are occasions in
the opinion where client is referred to in the possessive. For instance, on page 4 it states:
“Departing Lawyer does not violate rule 7.3 by notifying her current clients of her departure
from Law Firm.” On page 5 it states: “However, if Law Firm’s policy or provision were used to
prevent or to delay Departing Lawyer from contacting her clients, ...”. As is the case throughout
most of the opinion, we suggest that client references should always be stated as “the client” or
“a client” to avoid any confusion.

Under subsection B, the opinion addresses law firm policies or contractual provisions that
expressly limit the departing lawyer’s contact with a client. We suggest that a statement or
footnote be included here stating that a partnership or employment agreement cannot restrict
a lawyer’s right to practice following departure in accordance with Rule 5.6. See also B&P Code
16602; Howard v. Babcock (1993) 6 Cal.4t™ 409.

Finally, we believe that the second to last paragraph on page 8, under section |V, is far too
broad. We suggest that language be added limiting the solicitation restriction to the particular
matter at issue as follows:

Furthermore, once a client has chosen its counsel as to the particular leqal
matter at issue, neither Law Firm nor Departing Lawyer should engage in
further conduct which could be viewed as violating rule 7.3(b) in an effort to
get the client to change its mind about its stated choice of representation.
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Thank you for your consideration.
Respectfully,

BASF LEGAL ETHICS COMMITTEE

By: KBasner

Kendra L. Basner, Chair
Dianne Jackson McLean, Vice Chair
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May 23, 2019

Angela Marlaud

Office of Professional Competence, Planning and Development
State Bar of California

180 Howard Street

San Francisco, CA 94105-1639

Re: Formal Opinion Interim No. 13-0003
Dear Ms. Marlaud:

The San Diego County Bar Association, through its Legal Ethics Committee, has considered this
COPRAC opinion. We thank COPRAC for the opportunity to share our ohservations.

First, we believe the opinion overal! is quite good and addresses important ethical consideration for
an event in a lawyer’s career that is becoming all the more common. In that respect, the opinion
provides a great service and guidance to the profession and ultimately serves the public.

We appreciate COPRAC’s emphasis that both the lawyer and the firm have a paramount ethical
responsibility to clients, not their own financial or professional interests, and that each has an
obligation to cooperate in the transition of any client matters in order to protect the client’s
interests.

We further consider the manner in which the opinion addresses the concept of “origination” in
relation to which clients are entitled to be notified about the lawyer’s departure not only practical
but an important reminder—in concrete terms—that clients do not “belong” to any lawyer.

We recognize that, with the adoption of the new and revised rules, California lawyers will have to
look to other jurisdictions that have adopted some of the ABA Model Rules for guidance. In that
respect, at page 6, the COPRAC opinion cites a Pennsylvania ethics opinion. Because this would be
new for California lawyers, we suggest that COPRAC consider explaining why it has gone beyond
California for guidance and why it has chosen that particular opinion.

One tension our Legal Ethics Committee continually faces and has attempted to balance is that
between ethical obligations and standards and “best practices” that might be desirable but not
ethical required.

In this respect, parts of the opinion appear to suggest “best practices” rather than ethical norms. For
example, at page 5 the opinion calls for a joint report on the departure and does so in a manner
suggesting this to be a best practice. At the bottom of page 6 a recipe of tasks to be undertaken with
respect to clients appears again to be best practices and also perhaps incomplete. For example, the
bullet points do not include any statement that the client be given a status report, even if there is a
looming deadline. The first paragraph under item “D” calls for the departing attorney to provide such
things as billing rates at the new firm, which seems not to be an ethical obligation so much as a best
practice.
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It COPRAC intends to provide both ethical guidance and also practical advice—“best practices”—how
to meet those ethical norms, COPRAC might consider stating that distinction more clearly. Lawyers
and courts look to State Bar opinions as guidance on the Rules of Professional Conduct and the State
Bar Act; any COPRAC opinion that contains both that guidance and also “best practices” to achieve it
should make clear which is which.

If COPRAC does intend to offer practical guidance as well as ethical direction, it might consider
addressing how both the departing lawyer and the firm should handle communication to the
departing lawyer—written, oral {voicemail) and digital—properly to communicate with clients, to
preserve confidentiality, to meet obligations with diligence and competence. Other practical
considerations may come to mind.

If COPRAC has any questions, our Legal Ethics Committee would be please to address them.

Respectfully submitted,

Lilys McCoy
SDCBA President

Cc.: Leah S, Strickland, Esq., co-chair, LEC
Edward J Mcintyre, Esq., co-chair, LEC
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