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The State Bar

C l o o Task Force on Access Through
0 f a Jornla Innovation of Legal Services
To: ATILS Task Force

From: Joyce Raby and Toby Rothschild

Date: October 7, 2019

Re: E.1. Recommendation 1.3: The implementation body shall: (1) identify, develop, and/or

commission objective and diverse methods, metrics, and empirical data sources to
assess the impact of the ATILS reforms on the delivery of legal services, including access
to justice; and (2) establish reporting requirements for ongoing monitoring and analysis.

Recommendation 1.3 has received a total of approx. 79 comments, 49 in opposition, 28 in support, and 2
with no stated position.

Recommendation 1.3 (Implementation to Include Metrics)[ATILS]

Recurring Point Possible Response
Studies, trials and on-going analysis are necessary. | The Task Force supports further study and this is
[NOTE: this comment is in support.] anticipated for implementation of any policy

reforms that are ultimately adopted by the State
Bar. The Task Force supports rigorous data driven
evaluation using both qualitative and quantitative
metrics. The Task Force may also review and/or
engage with current national evaluation efforts to
understand and quantify the impact of any
proposed changes.

The fact that California has a severe access to The Task Force was given a specific charge to study
justice problem is already well established. The Al, technology and online delivery systems with
State Bar should focus its studies on measuring the | dual goals of increased access to legal services and
effectiveness of newly-adopted reforms, not on public protection. A list of other potential different
assessing the need for change itself. initiatives (i.e., not technology-driven initiatives)

‘ . will be compiled as an appendix to the Task Force’s
[NOTE: this comment is in support.] final report. The idea of studying existing adopted

reforms will be included in this list.
Possible other initiatives could include:

Working with other organizations and courts to
simplify court procedures, encouraging pro bono
services through student loan forgiveness,
providing State-sponsored educational programs
to low or moderate income communities that are
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Recommendation 1.3 (Implementation to Include Metrics)[ATILS]

Recurring Point

Possible Response

believed to be lacking in access, providing State-
sponsored education to lawyers about accessing
communities that are in need of legal services, and
working with other organizations to support higher
funding of court systems.

Part of the data to be collected needs to include
the cost of going through the review process. How
many FTE's does it take to produce whatever
needs to be submitted to review? This would help
groups figure out if they want to go through the
process or not. It will also help monitor if the costs
get to be too high an administrative burden--
particularly for no non-profits in this real.

(NOTE: this comment does not expressly support
or oppose this recommendation.)

The Task Force supports the creation of a detailed
implementation plan and process that will help
not-for-profit and for-profit entities engage in a
cost/benefit analysis of any costs associated with
applying for and/or participating in the pilot
program.

The practice of law has always been considered a
profession and not a business. Once the State Bar
allows outside business pressure to start
influencing firms decisions then that will
significantly affect how clients cases are handled.
It will become more about profit then what is right
for the clients.

The Task Force’s proposal to change the rules
would be to allow lawyers to share legal fees with
nonlawyers with the goal of facilitating the ability
of lawyers to enter into financial arrangements
with nonlawyers to develop or administer cutting-
edge legal technology or innovative delivery
systems. The task force was informed from
discussions with legal technologists on the task
force and otherwise, that a primary impediment to
such arrangements is the inability of lawyers to
share with nonlawyers any portion of the legal
fees paid by clients. The Task Force hopes that by
expanding the kinds of situations under which
nonlawyers can share in legal fees, this deterrent
to collaboration will be minimized or completely
alleviated, and innovation through technology or
new delivery systems will be encouraged.
Notwithstanding this rule change, a lawyer would
remain bound by the duty of competence, the
duty to supervise nonlawyers and the conflicts of
interest restrictions.




Recommendation 1.3 (Implementation to Include Metrics)[ATILS]

Recurring Point

Possible Response

The illustration draft of the Alternative 1 fee
sharing amendments to rule 5.4 would: (1) expand
the existing exception for fee sharing with a
nonlawyer that allows a lawyer to pay a court
awarded legal fee to a nonprofit organization that
employed, retained, recommended, or facilitated
employment of the lawyer in the matter; and (2)
add a new exception that a lawyer may be a part
of a firm in which a nonlawyer holds a financial
interest, provided that the lawyer or law firm
complies with certain important public protection
requirements including among other
requirements, that: the firm’s sole purpose is
providing legal services to clients (i.e., this change
alone would not authorize multidisciplinary
services (MDP), such as the provision of legal and
accounting services to a client); the nonlawyers
have no power to direct or control the professional
judgment of a lawyer; and the nonlawyers state
that they understand and will comply with the
rules, the State Bar Act and other laws regulating
lawyer conduct.

1) This appears to be an effort by large Tech
Companies to steal data from lawyers on their
clients.

2) If data is collected to judge the impact of these
proposals, it should not be done by the
implementing body.

1) The Task Force agrees that technology security
especially as it pertains to client data is an
important priority for technology-driven delivery
systems. The Task Force is cognizant that securing
data privacy can be a difficult task; it believes
however that this is not an insurmountable task.

2) The Task Force supports rigorous data driven
evaluation using both qualitative and quantitative
metrics. The Task Force may also review and/or
engage with current national evaluation efforts to
understand and quantify the impact of any
proposed changes.




Recommendation 1.3 (Implementation to Include Metrics)[ATILS]

Recurring Point

Possible Response

The emphasis must be on ensuring that the system
of providing legal services is structurally sound and
adheres to the values of client loyalty,
confidentiality, competence, and integrity. As with
any analytic problem outside of mass market
business, numbers only tell part of the story. Any
monitoring regime must include qualitative
evaluation of the conduct of and work product
created by ALSPs, jointly owned firms, or any other
resulting implementation

The Task Force supports rigorous data driven
evaluation using both qualitative and quantitative
metrics. The Task Force may also review and/or
engage with current national evaluation efforts to
understand and quantify the impact of any
proposed changes.




