ATILS AGENDA ITEM B.2.
11-06-19 MEETING

The State Bar
. . Task Force on Access Through
Of Cah‘«f’ornla« Innovation of Legal Services

To: ATILS Task Force

From: Staff (includes October materials from Andrew Arruda)

Date: November 6, 2019

Re: B.2. Recommendation 1.1: The models being proposed would include individuals and

entities working for profit and would not be limited to not for profits.

Meeting Plan:

For the November 6™ meeting, there will not be any subcommittee break-out sessions. The Task Force
will meet as a whole to discuss the various recommendations under the Task Force’s two broad
concepts for regulatory reform. An outline of the plan is provided below and is consistent with the
meeting agenda.

1. UPL Exceptions (Agenda ltem B)
(Recommendations: 1.0; 1.1; 2.0; 2.1; 2.2; 2.3; 2.4 and 2.5)
e Exceptions for Individuals
e Exceptions for Entities/Organizations

2. Fee Sharing/Non-lawyer Ownership (Agenda Item C)
(Recommendations: 3.1; 3.2; and 3.3)
e Compensation for Referrals, Including “Running and Capping” (CRPC 5.4 & 7.2(b))
e Passive Investment
e Protecting Independent Professional Judgment, Including Lawyer Majority Ownership
(CRPC 5.4)
e Provision of Law Related Services (ABA Model Rule 5.7)

3. Other Proposals (Agenda Item D)
(Recommendations: 1.2; 1.3; 2.6; 3.0; and 3.4)
e Findings re Proposing Definitions of “Al” and the “Practice of Law”
e Funding of Regulatory Programs and Data Collection/Success Metrics
e Technology Competence (CRPC 1.1)
e Advertising and Solicitation Rule Revisions (CRPC 7.1 —7.5)

Recommendation 1.1:

Recommendation 1.1 will be discussed with other related UPL exception proposals. Recommendation
1.1 has received a total of approximately 117 written comments, 103 in opposition, 11 in support, and 3
with no stated position. Staff has completed processing of all written comments received and the public
hearing testimony. Updated public comment synopsis tables and the full text of public comments are
available at the ATILS DropBox.
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Some of the general themes derived from the written public comments, the public hearing testimony,
various articles, podcasts, social media posts and the oral input conveyed at the bar association Town
Hall Outreach meetings include the following:

= Allowing mega firms of non-lawyers to practice law for a profit will result in the sale of
unnecessary legal services.

= |tis not clear whether, and if so, how any new for profit providers will have an impact on access
to justice for indigents and for other similarly situated individuals who cannot afford to pay for
legal services.

= Attorneys charge too much for the preparation of simple legal documents. Using other delivery
models may lower these costs.

Percentages showing categories of commenters and the relative positions expressed by those
commenters is summarized in the table provided below.

Proposal 1.1 Total | Support | Oppose SNP
Lawyer 68% 4% 95% 1%
Public Member 3% 100% 0% 0%
Lawyer Organization (bar association, law firm, legal aid) 15% 11% 78% 11%
Public Organization (insurance companies, non and for 1% 100% 0% 0%
profit nonlawyer organization)

Unknown (not enough information) 14% 13% 88% 0%
Total 100% 9% 88% 3%

For the October meeting, the Task Force member(s) assigned to Recommendation 1.1 identified certain
public comments for discussion. These comments are listed below together with each commenter’s
position on Recommendation 1.1. In addition to these public comments, staff has identified additional
public comments and these are also included in the table below.

Oppose Support Support if | Support if Support if Support if Other
(4) (2) Modified Nonprofit | Sandbox/Pilot Nonprofit Reform
(0) (5) Program Sandbox/Pilot (0)
(0) Program
(0)

Consumer The Court LACBA PREC
Attorneys of Buddy (Krueger)
California Company [1063f]
(Serna) (McGlone)
[1097b] [774c]
Public Law Passmore, LACBA SFSP
Center (Ferrin) | Crispin (Furman)
[1213] [1031] [9091]
Anderson, Onelustice
Nicholas (Wilson)
[1140a] [1227a]



https://www.dropbox.com/s/deea68bw573f9oi/Consumer Attorneys of California %28Serna%29-1097b-ABS %5B1.1%5D.pdf?dl=0
https://www.dropbox.com/s/faaez0immfbp0r1/The Court Buddy Company %28McGlone%29-774c-ABS %5B1.1%5D.pdf?dl=0
https://www.dropbox.com/s/5931n0v7dqw3guo/LACBA PREC %28Krueger%29-1063a-ABS %5B1.1%5D.pdf?dl=0
https://www.dropbox.com/s/per4sdda6qg522t/Public Law Center %28Ferrin%29-1213-ABS %5B2.0%5D.pdf?dl=0
https://www.dropbox.com/s/yqafi8mtqn41o6g/Passmore Crispin-1031-OTHER %5Bother%5D.pdf?dl=0
https://www.dropbox.com/s/8weej1rjj8ptvop/LACBA SFSP %28Furman%29-909b-ABS %5B1.1%5D.pdf?dl=0
https://www.dropbox.com/s/mz8nr7ompnnhnl5/Anderson Nicholas-1140a-ABS %5B1.1%5D.pdf?dl=0
https://www.dropbox.com/s/7qaf5vyetzvbcvv/OneJustice %28Wilson%29-1227a-OTHER %5Bother%5D.pdf?dl=0
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(4)
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(2)

Support if
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(0)
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(5)

Support if
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(0)

Support if
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Sandbox/Pilot
Program

(0)

Other
Reform

(0)

Klugman,
Joshua
[256]

Association
of Discipline
Defense
Counsel
(Lear)
[1364b]

Los Angeles
County Bar
Association
(Brot)
[1355b]

The recurring points table circulated at the October meeting has been updated to accept the proposed
responses provided by the members assigned to this recommendation. Any new recurring points found

in public comments that were not considered at the October meeting have been added.

Recommendation 1.1 (Models Include For Profit Entities & Individuals) [ABS/MDP]

Recurring Point

Possible Response

Attorneys charge too much for simple
paperwork and simple legal advice [NOTE:
this comment is in support.]

U.S. Census data suggests that there are segments of
the people-law sector that are presently underserved
by traditional law firm providers. The cost of traditional
services appears to be a main factor. These consumers
might benefit from the provision of limited, specified
legal services rendered by regulated nonlawyer
providers. Prof. Stephen Gillers submitted comment to
ATILS that: “For example, in Washington State, LLLTs
charge substantially less than lawyers for the services
they are authorized to perform, about $60 to $120
hourly according to a 2018 article in the Seattle Times
guoting a Washington State Bar officer.

Enabling non-attorneys to practice law
wouldn’t address the lack of access to justice
problem, but would exacerbate the problem
of faulty advice from non-attorneys.

U.S. Census data suggests that there are segments of
the people-law sector that are presently underserved
by traditional law firm providers. The cost of traditional
services appears to be a main factor. These consumers
might benefit from the provision of limited, specified
legal services rendered by regulated nonlawyer
providers. Prof. Stephen Gillers submitted comment to
ATILS that: “For example, in Washington State, LLLTs
charge substantially less than lawyers for the services
they are authorized to perform, about $60 to $120
hourly according to a 2018 article in the Seattle Times



https://www.dropbox.com/s/mtoq9x9akj4wtak/Klugman Joshua-256-ABS %5B1.1%5D.pdf?dl=0
https://www.dropbox.com/s/eqng9se790vnlf8/Association of Discipline Defense Counsel %28Lear%29-1364b-ABS %5B1.1%5D.pdf?dl=0
https://www.dropbox.com/s/809dxxdrhn7p6v0/Los Angeles County Bar Association %28Brot%29-1355b-ABS %5B1.1%5D.pdf?dl=0

Recommendation 1.1 (Models Include For Profit Entities & Individuals) [ABS/MDP]

Recurring Point

Possible Response

quoting a Washington State Bar officer.

In the case individual nonlawyer providers, imposing
robust eligibility requirements can help address
competence issues. In Washington State, for example,
among the eligibility requirements to be a LLLT are: 45
hours of paralegal studies; 15 hours of family-law-
specific course work from a law school, ABA approved
paralegal program, or LLLT Board; and 3,000 hours of
law-related work experienced supervised by an
attorney.

In general, proactive risk-based regulation of the
competence of nonlawyer providers that relies on
auditing and monitoring rather than complaint-driven
enforcement may mitigate or prevent consumer harm.

Law school weeds out people who are unfit
to offer legal advice.

In the case individual nonlawyer providers, imposing
robust eligibility requirements can address this issue. In
Washington State, for example, among the eligibility
requirements to be a LLLT are: 45 hours of paralegal
studies; 15 hours of family-law-specific course work
from a law school, ABA approved paralegal program, or
LLLT Board; and 3,000 hours of law—related work
experienced supervised by an attorney.

In the case of ABS, in other jurisdictions, imposition of
regulatory restraints on the entity itself and key
nonlawyer personnel are used. As examples, this
includes requirements for lawyer majority ownership of
ABS law practices (ABS in Italy) and fitness to own
scrutiny for ABS nonlawyers (in the U.K.).

The real problem is the lack of capacity of the
courts and the ability of the courts to develop
self-help projects to serve a wider public.
Authorizing a flood of non-attorney legal
practitioners would simply further clog an
already badly overstrained system.

The Task Force was given a specific charge to study Al,
technology and online delivery systems with the dual
goals of increased access to legal services and public
protection. A list of other potential different initiatives
(i.e., not technology-driven initiatives) will be compiled
as an appendix to the Task Force’s final report. Court
reform and increasing court-connected self-help
projects will be included in this list.

Using “legal technicians” to try to help
consumers in this state, turns the practice of
law into a "Legal Zoom," "Court Buddy," or
some other catchy website name and
interface or an 800 phone number that poorly

U.S. Census data suggests that there are segments of
the people-law sector that are presently underserved
by traditional law firm providers. The cost of traditional
services appears to be a main factor. These consumers
might benefit from the provision of limited, specified




Recommendation 1.1 (Models Include For Profit Entities & Individuals) [ABS/MDP]

Recurring Point

Possible Response

trained, unsupervised "non-lawyers" answer
24/7. After which, consumers will be under
the mistaken belief that they don't need a live
attorney, because they are getting "certified"
"legal assistance" when really they are getting
computer-generated forms. This will result in
more consumers losing their cases and
possibly having their wages garnished and a
lien against their homes for the other side's
costs and perhaps attorney's fees.

legal services rendered by regulated nonlawyer
providers. Prof. Stephen Gillers submitted comment to
ATILS that: “For example, in Washington State, LLLTs
charge substantially less than lawyers for the services
they are authorized to perform, about $60 to $120
hourly according to a 2018 article in the Seattle Times
guoting a Washington State Bar officer.

In the case individual nonlawyer providers, imposing
robust eligibility requirements can help address
competence issues. In Washington State, for example,
among the eligibility requirements to be a LLLT are: 45
hours of paralegal studies; 15 hours of family-law-
specific course work from a law school, ABA approved
paralegal program, or LLLT Board; and 3,000 hours of
law-related work experienced supervised by an
attorney.

In general, proactive risk-based regulation of the
competence of nonlawyer providers that relies on
auditing and monitoring rather than complaint-driven
enforcement may mitigate or prevent consumer harm.

This proposal is premised on the idea that for
profit tech companies, tech venture capitalist
and other non-lawyer investors are the
answer to protecting the public access to
justice, particularly with respect to
underserved and vulnerable populations. But
that has not been proven nor shown. Greater
study is needed.

To date the most extensive empirical
investigation on the effects of NLOs on access
to justice was published by Nick Robinson, a
research fellow at Harvard’s Centre on the
Legal Profession. After an extensive review of
the literature, field visits in the UK and
Australia and interviews with lawyers and
officials in both jurisdictions, Robinson
concluded that NLOs in Australia made few
inroads in anything but the personal injury,
consumer, social welfare (disability) and
mental health (malpractice) fields.

In those countries NLOs like Slater & Gordon
earned very little market share in family law,

The experience of other jurisdictions is helpful but
ultimately not determinative of how California might
approach similar reform activities. For example, the
U.K. has had ABS for several years but only recently is
making a concerted effort to optimize use of
technology. (See the “Legal Access Challenge” of SRA
Innovate at:
https://www.sra.org.uk/solicitors/resources/innovate/s

ra-innovate/ .)




Recommendation 1.1 (Models Include For Profit Entities & Individuals) [ABS/MDP]

Recurring Point

Possible Response

landlord tenant or criminal law work. Based
on the data, Robinson concluded that NLO
investment in personal injury was largely
driven by higher expected returns and not as
much on access needs.

Anecdotal evidence throughout the
profession is uniform that when a client uses
a company like LegalZoom for a business
solution, the product very often causes more
problems than it solves and hurts the legal
position of the client. Actual attorneys then
have to solve the problems caused by the
less-than-rigorous advice from LegalZoom
and similar providers if they can—at great
expense and risk to the client.

In general, proactive risk-based regulation of the
competence of nonlawyer providers that relies on
auditing and monitoring rather than complaint-driven
enforcement may mitigate or prevent consumer harm.

In the case individual nonlawyer providers, imposing
robust eligibility requirements can help address
competence issues. In Washington State, for example,
among the eligibility requirements to be a LLLT are: 45
hours of paralegal studies; 15 hours of family-law-
specific course work from a law school, ABA approved
paralegal program, or LLLT Board; and 3,000 hours of
law—related work experienced supervised by an
attorney.

There is no guarantee that companies will
prioritize those in need of legal services over
profit.

Notwithstanding any reforms to permit ABS or fee
sharing, a lawyer would remain bound by the duty of
competence, the duty to supervise nonlawyers and the
conflicts of interest restrictions. Proactive risk-based
regulation of nonlawyer providers that relies on
auditing and monitoring rather than complaint-driven
enforcement would seek to minimize or prevent
consumer harm. In other jurisdictions, regulatory
restraints are used to avoid impairing client protection.
As examples, this includes requirements for lawyer
majority ownership of law practices (ABS in Italy) and
fitness to own scrutiny for nonlawyers (in the U.K.).

None of the for-profit entities offer any of the
important safeguards that local bars provide
the public. (Making sure the atty is not being
disciplined, malpractice insurance
verification, subject matter expertise,
providing equal number or referrals to all
qualified atty, etc.)

Allowing this change could potentially
decimate local bar revenues and thereby
preventing us from providing the other
important services we provide to the public,

Notwithstanding any reforms to permit ABS or fee
sharing, a lawyer would remain bound by the duty of
competence, the duty to supervise nonlawyers and the
conflicts of interest restrictions. Proactive risk-based
regulation of nonlawyer providers that relies on
auditing and monitoring rather than complaint-driven
enforcement would seek to minimize or prevent
consumer harm. In other jurisdictions, regulatory
restraints are used to avoid impairing client protection.
As examples, this includes requirements for lawyer
majority ownership of law practices (ABS in Italy) and




Recommendation 1.1 (Models Include For Profit Entities & Individuals) [ABS/MDP]

Recurring Point

Possible Response

e.g. free legal clinics, and to the legal
Community, e.g. MCLE

fitness to own scrutiny for nonlawyers (in the U.K.).

It is not clear how any reforms would impact local bar
revenues as none of the reforms would create an
attorney associational organization that would compete
with local bars for membership.

Why doesn’t the State Bar institute a
mandatory pro bono requirement. That
would seem much more efficient and
effective at increasing access to competent
legal advice. Regarding the argument that a
non-profit does not have the problem of
prioritizing profit over access to legal services
for those in need, some of the hospitals that
make the most money are 'nonprofit,' but
their patient care still suffers. The executives
and 'higher-ups' are still making millions of
dollars. Just because something is designated
as a 'non-profit' does not mean that it does
not take advantage of people while reaping
huge rewards.

The Task Force was given a specific charge to study Al,
technology and online delivery systems with dual goals
of increased access to legal services and public
protection. A list of other potential different initiatives
(i.e., not technology-driven initiatives) will be compiled
as an appendix to the Task Force’s final report. This list
will include mandatory pro bono.

It is a fallacy to think non-lawyers will act with
the same ethical and professional
considerations that lawyers must adhere to
because they won't know what those
considerations are. There are issues of
liability and accountability that will fall by the
wayside if non-lawyers are allowed to
practice law. The fact is that non-lawyers
won't know what the unknown unknowns
are. This will not improve access to qualified
law providers but will allow unqualified
providers to flood the market and undercut
qualified attorneys.

Proactive risk-based regulation of the competence of
nonlawyer providers that relies on auditing and
monitoring rather than complaint-driven enforcement
may mitigate or prevent consumer harm. This is new
and untested in California and implementation methods
such as a regulatory sandbox could generate empirical
data to assess the risks and benefits of any reforms.

Where about 70% of all Californians are not receiving
legal services to address a civil justice legal problem,
the public is not being adequately protected. The Task
Force’s ABS reform concepts seek to increase access.
For example, one change to current law might be to
relax UPL prohibitions to allow regulated entities to
develop new delivery systems. The goal would be to
facilitate the ability of lawyers to enter into financial
arrangements with nonlawyers to develop or
administer cutting-edge legal technology or innovative
delivery systems. The task force was informed from
discussions with legal technologists on the task force
and otherwise, that a primary impediment to such
arrangements is the inability of lawyers to share with
nonlawyers any portion of the legal fees paid by clients.




Recommendation 1.1 (Models Include For Profit Entities & Individuals) [ABS/MDP]

Recurring Point

Possible Response

The proposed corporate takeover will wipe
out small, loyal firms and their employees.
They would be replaced with non-lawyer
corporate businesses who have no knowledge
or experience with our laws or court systems,
but more importantly, have no connection or
concern for those that matter most — the
clients.

Notwithstanding any reforms to permit ABS or fee
sharing, a lawyer would remain bound by the duty of
competence, the duty to supervise nonlawyers and the
conflicts of interest restrictions. Proactive risk-based
regulation of nonlawyer providers that relies on
auditing and monitoring rather than complaint-driven
enforcement would seek to minimize or prevent
consumer harm. In other jurisdictions, regulatory
restraints are used to avoid impairing client protection.
As examples, this includes requirements for lawyer
majority ownership of law practices (ABS in Italy) and
fitness to own scrutiny for nonlawyers (in the U.K.).




