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Date:       November 20, 2019 
 
To:       Members of COPRAC 
 
From:       Steve Bundy, Chair 
 
Subject:     Consideration Regarding Request to Adopt ABA Model Rule 8.3 
 
 

The State Bar has recently received a request from Montie S. Day, Esq. asking that the State Bar 
revisit the question of whether to adopt a rule, similar to ABA Model Rule 8.3, which requires 
lawyers to report serious professional misconduct of their professional colleagues to the State 
Bar. The full correspondence relating to that request is attached. 
 
Leadership and staff have conferred about this request and have drafted a proposed response 
for the Committee’s consideration, which is also attached. The draft response reflects what we 
think are solid reasons why revisiting the very recent decision not to adopt a version of Rule 8.3 
would be a mistake. We recognize that others may have different views that should inform the 
Committee’s decision, and so we have placed the item on the agenda for discussion. Unless 
there is substantial opposition to this approach; however, we are hopeful that we can deal with 
this item promptly (Mr. Day’s request is dated July 25) and expeditiously at the meeting. 
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ABA Model Rule 8.3 Reporting Professional Misconduct 

(a)  A lawyer who knows that another lawyer has committed a violation of the Rules of Professional 
Conduct that raises a substantial question as to that lawyer's honesty, trustworthiness or fitness 
as a lawyer in other respects, shall inform the appropriate professional authority.  

(b)  A lawyer who knows that a judge has committed a violation of applicable rules of judicial 
conduct that raises a substantial question as to the judge's fitness for office shall inform the 
appropriate authority. 

(c)  This Rule does not require disclosure of information otherwise protected by Rule 1.6 or 
information gained by a lawyer or judge while participating in an approved lawyers assistance 
program. 

Comment 

[1] Self-regulation of the legal profession requires that members of the profession initiate disciplinary 
investigation when they know of a violation of the Rules of Professional Conduct. Lawyers have a similar 
obligation with respect to judicial misconduct. An apparently isolated violation may indicate a pattern of 
misconduct that only a disciplinary investigation can uncover. Reporting a violation is especially 
important where the victim is unlikely to discover the offense. 

[2] A report about misconduct is not required where it would involve violation of Rule 1.6. However, a 
lawyer should encourage a client to consent to disclosure where prosecution would not substantially 
prejudice the client's interests. 

[3] If a lawyer were obliged to report every violation of the Rules, the failure to report any violation 
would itself be a professional offense. Such a requirement existed in many jurisdictions but proved to be 
unenforceable. This Rule limits the reporting obligation to those offenses that a self-regulating 
profession must vigorously endeavor to prevent. A measure of judgment is, therefore, required in 
complying with the provisions of this Rule. The term "substantial" refers to the seriousness of the 
possible offense and not the quantum of evidence of which the lawyer is aware. A report should be 
made to the bar disciplinary agency unless some other agency, such as a peer review agency, is more 
appropriate in the circumstances. Similar considerations apply to the reporting of judicial misconduct. 

[4] The duty to report professional misconduct does not apply to a lawyer retained to represent a lawyer 
whose professional conduct is in question. Such a situation is governed by the Rules applicable to the 
client-lawyer relationship. 

[5] Information about a lawyer's or judge's misconduct or fitness may be received by a lawyer in the 
course of that lawyer's participation in an approved lawyers or judges assistance program. In that 
circumstance, providing for an exception to the reporting requirements of paragraphs (a) and (b) of this 
Rule encourages lawyers and judges to seek treatment through such a program. Conversely, without 
such an exception, lawyers and judges may hesitate to seek assistance from these programs, which may 
then result in additional harm to their professional careers and additional injury to the welfare of clients 
and the public. These Rules do not otherwise address the confidentiality of information received by a 
lawyer or judge participating in an approved lawyers assistance program; such an obligation, however, 
may be imposed by the rules of the program or other law. 



2nd Commission’s Reasons for Not Adopting Model Rule 8.3 

Among the reasons for the Commission’s decision not to recommend the adoption of Model Rule 8.3 
are the following.  

(1) Despite the recognition that reporting could be trumped by the duty of confidentiality with 
respect to information learned in the course of representation of a client, there remains a 
potential for conflict with that duty to the extent lawyers might feel obligated to seek a waiver 
of confidentiality to further the reporting interests of the lawyer rather than the client’s own 
interests;  

(2) The rule would pose a potential for conflicts with a lawyer’s duty of loyalty in those specific 
instances where making the report would be detrimental to a current or former client’s interests 
(for example, causing animosity with opposing counsel as the subject of a report that leads to 
the unwinding of a settlement that the client might otherwise have consummated); and  

(3) The rule might be construed as inconsistent with the discretionary reporting policy reflected 
in Canon 3D(2) of the California Code of Judicial Ethics that states: “Whenever a judge has 
personal knowledge, or concludes in a judicial decision, that a lawyer has committed misconduct 
or has violated any provision of the Rules of Professional Conduct, the judge shall take 
appropriate corrective action, which may include reporting the violation to the appropriate 
authority.” (Emphasis added.)  

At the Commission’s June 2-3, 2016 meeting, the Commission members approved a recommendation 
not to adopt a version of Model Rule 8.3 (10-4-0). 



 
 
 

Los Angeles Office 
845 S. Figueroa Street 
Los Angeles, CA 90017 
 

www.calbar.ca.gov San Francisco Office 
180 Howard Street 
San Francisco, CA 94105 

  

 
 

 
 

 
November 20, 2019 
 
 
 
Montie S. Day 
Day Law Offices 
59 Damonte Ranch Parkway 
Suite B-482 
Reno, Nevada 89521 
 
Dear Mr. Day: 
 
I am writing on behalf of the Committee on Professional Responsibility and Conduct of the 
State Bar of California (“Committee”). The Committee is the entity within the State Bar that is 
charged with reviewing and suggesting changes to the Rules of Professional Conduct. In that 
capacity, we have been asked to consider your letter of May 25, 2019 to the State Bar and your 
further letter of July 15, 2019 to Soh-Yeon Lee of the State Bar requesting that the Bar revisit 
the question of whether California should adopt a version of American Bar Association model 
Rule 8.3. Rule 8.3(a) provides, in pertinent part:  
 

A lawyer who knows that another lawyer has committed a violation of the Rules 
of Professional Conduct that raises a substantial question as to that lawyer's 
honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the 
appropriate professional authority. 

 
The Committee appreciates your concern for this important issue and the work you have put 
into your submissions. However, after carefully reviewing your request, we have decided not to 
recommend that the State Bar consider whether to enact a California version of Model Rule 8.3, 
for the following reasons.  
 

1. Your request appears to suggest some misunderstanding of current California law. In 
part, Your July 15 letter states that California has “chosen to protect attorneys engaged 
in criminal conduct from being reported to the State Bar.” In fact, California law includes 
several provisions where reporting attorney misconduct is required. (See, for example, 
Bus. & Prof. Code §§ 6101, 6086.7, and 6086.8.). Second, contrary to your May 25 letter, 
California did not “eliminate” any existing reporting requirements. Although California 
did decline to adopt a version of ABA Model Rule 8.3 as part of its recent rule revision 
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process, that result did not change or repeal any of the existing reporting requirements. 
It is important to note that California has never had a rule of professional conduct 
similar to ABA Model Rule 8.3.  
 

2. The question of whether California should adopt a mandatory reporting requirement 
similar to ABA Model Rule 8.3 was recently the subject of extensive consideration by the 
Commission for the Revision of the Rules of Professional Conduct, a broadly 
representative group of lawyers (including a liaison from the State Bar’s Office of Chief 
Trial Counsel), judges and non-lawyers with broad expertise in professional rules and 
discipline. The Commission recommended against the adoption of such a rule, for the 
reasons stated in Ms. Lee’s letter to you. The State Bar concurred in that 
recommendation, and the Supreme Court also accepted it, approving the revised rules 
in early 2018, less than two years ago. 
 

3. There does not appear to be any reason to revisit that decision at this time. The issue 
was carefully studied by experts. The resolution reached is supported by persuasive 
reasoning and was adopted by the Commission, the State Bar, and the Supreme Court. 
Little time has passed since that decision was made; certainly not enough to provide a 
fair test of experience under the new Rules.    

For all these reasons, we do not think that revisiting the question of whether to enact a 
California version of ABA Model Rule 8.3 is appropriate at this time. 
 
Thank you again for your interest and involvement in these important issues. 
 
Very truly yours, 
 
 
 
Stephen Bundy 
Chair, Committee on Professional Responsibility and Conduct 
 
cc: Members, Committee on Professional Responsibility and Conduct 
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