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EXCERPT OF ATILS FINAL REPORT
TO THE BOARD OF TRUSTEES

IV. RECOMMENDATIONS

Recommendation No. 1:

Issue for Public Comment an Amended Rule of Professional Conduct 5.4 to Expand
the Existing Exception for Fee Sharing Arrangements with a Nonprofit Organization,
and Continue to Study other Possible Revisions to the Rule

Discussion: Rule 5.4 generally prohibits fee sharing with a nonlawyer. One current exception,
paragraph (a)(5), permits sharing a court awarded fee with a nonprofit organization that
employed, retained, or recommended the lawyer’s employment. ATILS’ proposed amended
rule would expand the ability of a lawyer to share fees with a nonprofit organization by adding
an exception which provides where the legal fee is not court awarded, but arises from a
settlement or other resolution of the claim or matter, the lawyer may share or pay the legal fee
to the nonprofit organization, provided that the nonprofit organization qualifies under section
501(c)(3) of the Internal Revenue Code. The broad public policy concerning permissible fee
sharing with a nonprofit organization is set forth in Frye v. Tenderloin Housing Clinic, Inc. (2006)
38 Cal.4th 23 [40 Cal.Rptr.3d 221]. A specific precedent for this proposed exception is found in
the District of Columbia’s version of rule 5.4.3 Regarding the comments to the proposed

3 D.C. Rule 5.4 includes Comment [11] which provides that:

[11] Subparagraph (a)(5) permits a lawyer to share legal fees with a nonprofit organization that employed,
retained, or recommended employment of the lawyer in the matter. A lawyer may decide to contribute

all or part of legal fees recovered from the opposing party to a nonprofit organization. Such a contribution
may or may not involve fee-splitting, but when it does, the prospect that the organization will obtain all or
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amended rule, revisions include additional public protection by including a cross-reference to
the client communication duty (see proposed Comment [4]) with a statement that in some
instances a fee sharing arrangement with a nonprofit organization might constitute a significant
development that must be communicated to the client whose representation the nonprofit had
recommended or facilitated. A clean version of ATILS’ proposed amended rule 5.4 and a
redline/strikeout version showing changes to the current rule is provided as Appendix 7.

Further Study. Although ATILS is recommending the above amendment to rule 5.4, ATILS also
generally recommends an ongoing study of other amendments to the rule that could promote
collaboration, innovation, and investment in new delivery systems that lower costs and
increase access to legal services. The members of the ATILS Task Force have identified revisions
to rule 5.4 as being central to advancing innovation in the delivery of legal services. Rule 5.4 has
been identified as a significant inhibitor of innovation that could be provided by nonlawyer
entities, including individuals, organizations, and technologies. While the Task Force only
approved a revision to the rule which will allow expanded fee sharing with nonprofit
organizations, a substantial majority of the members agree that additional revisions may be
warranted, but that further study and data informing the specifics of those revisions is needed.
Some believe that, if created, a regulatory sandbox (see Recommendation No. 5) will provide
informative data, while others believe that further changes to rule 5.4 may be studied
regardless of the creation of a sandbox.

The Task Force members also recommend that the Board consider the experiences of other
jurisdictions that are currently considering amendments to rule 5.4. In short, the Task Force
encourages ongoing study of other potential changes to rule 5.4 that could facilitate the closure
of the gap in legal services provided to individuals.

Relationship to the ATILS Charter: This recommendation responds to the charter by
proposing a rule change that is intended to directly impact the ability of a nonprofit legal
services organization to expand its activities through sharing in legal fees that are achieved
through a settlement. This revision also adds the term “facilitate” to the language of the
exception which is intended to address incubator programs and other similar relationships
with lawyers who are working through a nonprofit legal services organization administering
an incubator or similar program.

Public Comment: This proposal was included in ATILS’ request for public comment on various
options for regulatory reform, in particular as a part of one of two possible alternate revisions

part of the lawyer’s fees does not inherently compromise the lawyer’s professional independence,
whether the lawyer is employed by the organization or was only retained or recommended by it. A lawyer
who has agreed to share legal fees with such an organization remains obligated to exercise professional
judgment solely in the client’s best interests. Moreover, fee-splitting in these circumstances may promote
the financial viability of such nonprofit organizations and facilitate their public interest mission. Unlike the
corresponding provision of Model Rule 5.4(a)(5), this provision is not limited to sharing of fees awarded
by a court because that restriction would significantly interfere with settlement of cases, without
significantly advancing the purpose of the exception. To prevent abuse of this broader exception, it
applies only if the nonprofit organization qualifies undersection 501(c)(3) of the Internal Revenue Code.
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to rule 5.4. It was issued as an aspect of Recommendation 3.1. However, Recommendation 3.1
included the concept of nonlawyer ownership of a law practice, while the current
recommendation does not. Accordingly, most of the public comment on Recommendation 3.1
addresses nonlawyer ownership and is not responsive to the proposal for limited expansion of
the existing exception for fee sharing with a nonprofit legal services organization. There were
only a few comments that specifically addressed this expansion. One example is the Northern
and Southern Chapters of the American Academy of Matrimonial Lawyers comment letter
dated September 20, 2019, which states in part:

We fully support the first suggested change to Rule of Professional Conduct 5.4
to authorize nonprofits to share fees with attorneys who recommend them or
otherwise facilitate their employment. Currently, these nonprofits can only
share court awarded fees. To tackle the justice gap head on, greatly expanding
the reach of Public Law Center, Legal Aid, and Neighborhood Legal Services, so
that these nonprofits and others like them can provide legal services to
underserved communities is the answer.

Conclusion and Next Steps: ATILS believes that the proposed expanded fee sharing exception
described above will enhance access to legal services rendered by nonprofit legal services
organizations. Should the Board agree with this proposal, it is anticipated that proposed
amended rule 5.4 would be issued for a 60-day public comment period. If ultimately adopted by
the Board, the proposed amendment would need to be submitted to the California Supreme
Court for approval (see Bus. & Prof. Code, §§ 6076 & 6077).
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Rule 5.4 Financial and Similar Arrangements with Nonlawyers (Clean Version)

(a)

(b)

(c)

(d)

A lawyer or law firm* shall not share legal fees directly or indirectly with a nonlawyer or
with an organization that is not authorized to practice law, except that:

(2) an agreement by a lawyer with the lawyer’s firm,* partner,* or associate may
provide for the payment of money or other consideration over a reasonable*
period of time after the lawyer’s death, to the lawyer’s estate or to one or more
specified persons;*

(2) a lawyer purchasing the practice of a deceased, disabled or disappeared lawyer
may pay the agreed-upon purchase price, pursuant to rule 1.17, to the lawyer’s
estate or other representative;

(3) a lawyer or law firm* may include nonlawyer employees in a compensation or
retirement plan, even though the plan is based in whole or in part on a profit-
sharing arrangement, provided the plan does not otherwise violate these rules or
the State Bar Act;

(4) a lawyer or law firm* may pay a prescribed registration, referral, or other fee to a
lawyer referral service established, sponsored and operated in accordance with
the State Bar of California’s Minimum Standards for Lawyer Referral Services; or

(5) where a nonprofit organization employs, retains , recommends, or facilitates
employment of a lawyer in a matter, (i) the lawyer or law firm* may share with or
pay a court-awarded legal fee to that nonprofit organization, and (ii) where the
legal fee in the matter is not court awarded but arises from a settlement or other
resolution of the matter, the lawyer or law firm may share or pay the legal fee to
the nonprofit organization, provided that the nonprofit organization qualifies
under Section 501(c)(3) of the Internal Revenue Code.

A lawyer shall not form a partnership or other organization with a nonlawyer if any of the
activities of the partnership or other organization consist of the practice of law.

A lawyer shall not permit a person* who recommends, employs, or pays the lawyer to
render legal services for another to direct or regulate the lawyer’s independent
professional judgment or interfere with the lawyer-client relationship in rendering legal
services.

A lawyer shall not practice with or in the form of a professional corporation or other
organization authorized to practice law for a profit if:

(1) a nonlawyer owns any interest in it, except that a fiduciary representative of a
lawyer’s estate may hold the lawyer’s stock or other interest for a reasonable*
time during administration;



(2) a nonlawyer is a director or officer of the corporation or occupies a position of
similar responsibility in any other form of organization; or

(3) a nonlawyer has the right or authority to direct or control the lawyer’s
independent professional judgment.

(e) The Board of Trustees of the State Bar shall formulate and adopt Minimum Standards for
Lawyer Referral Services, which, as from time to time amended, shall be binding on
lawyers. A lawyer shall not accept a referral from, or otherwise participate in, a lawyer
referral service unless it complies with such Minimum Standards for Lawyer Referral
Services.

(f) A lawyer shall not practice with or in the form of a nonprofit legal aid, mutual benefit or
advocacy group if the nonprofit organization allows any third person* to interfere with
the lawyer’s independent professional judgment, or with the lawyer-client relationship, or
allows or aids any person* to practice law in violation of these rules or the State Bar Act.

Comment

[1] Paragraph (a) does not prohibit a lawyer or law firm* from paying a bonus to or otherwise
compensating a nonlawyer employee from general revenues received for legal services, provided
the arrangement does not interfere with the independent professional judgment of the lawyer or
lawyers in the firm* and does not violate these rules or the State Bar Act. However, a nonlawyer
employee’s bonus or other form of compensation may not be based on a percentage or share of
fees in specific cases or legal matters.

[2] Paragraph (a) also does not prohibit payment to a nonlawyer third-party for goods and
services provided to a lawyer or law firm;* however, the compensation to a nonlawyer third-
party may not be determined as a percentage or share of the lawyer’s or law firm’s overall
revenues or tied to fees in particular cases or legal matters. A lawyer may pay to a nonlawyer
third-party, such as a collection agency, a percentage of past due or delinquent fees in concluded
matters that the third-party collects on the lawyer’s behalf.

[3] Paragraph (a)(5), as just one example, permits a lawyer to share with or pay court-
awarded legal fees to nonprofit legal aid, mutual benefit, and advocacy groups that are not
engaged in the unauthorized practice of law. (See Frye v. Tenderloin Housing Clinic, Inc. (2006) 38
Cal.4th 23 [40 Cal.Rptr.3d 221]; see also rule 6.3.) Regarding a lawyer’s contribution of legal fees
to a legal services organization, see rule 1.0, Comment [5] on financial support for programs
providing pro bono legal services.

(4] Depending on the specific facts and circumstances, a lawyer’s sharing of fees as permitted
by paragraph (a)(5) might constitute a “significant development” that must be communicated to
a client under rule 1.4 and Business and Professions Code section 6068(m).

[5] This rule is not intended to affect case law regarding the relationship between insurers
and lawyers providing legal services to insureds. (See, e.g., Gafcon, Inc. v. Ponsor Associates
(2002) 98 Cal.App.4th 1388 [120 Cal.Rptr.2d 392].)



[6] Paragraph (c) is not intended to alter or diminish a lawyer’s obligations under rule 1.8.6
(Compensation from One Other than Client).



Rule 5.4 Financial and Similar Arrangements with Nonlawyers (Redline Version)

(a)

(b)

(c)

(d)

A lawyer or law firm* shall not share legal fees directly or indirectly with a nonlawyer or
with an organization that is not authorized to practice law, except that:

(1)

()

(3)

(4)

an agreement by a lawyer with the lawyer’s firm,* partner,* or associate may
provide for the payment of money or other consideration over a reasonable*
period of time after the lawyer’s death, to the lawyer’s estate or to one or more
specified persons;*

a lawyer purchasing the practice of a deceased, disabled or disappeared lawyer
may pay the agreed-upon purchase price, pursuant to rule 1.17, to the lawyer’s
estate or other representative;

a lawyer or law firm* may include nonlawyer employees in a compensation or
retirement plan, even though the plan is based in whole or in part on a profit-
sharing arrangement, provided the plan does not otherwise violate these rules or
the State Bar Act;

a lawyer or law firm* may pay a prescribed registration, referral, or other fee to a
lawyer referral service established, sponsored and operated in accordance with
the State Bar of California’s Minimum Standards for Lawyer Referral Services; or

(5)

where a nonprofit organization employs, retains , recommends, or facilitates

employment of a lawyer in a matter, (i) the lawyer or law firm* may share with or
pay a court-awarded legal fee to that nonprofit organization, and (ii) where the
legal fee in the matter is not court awarded but arises from a settlement or other
resolution of the matter, the lawyer or law firm may share or pay the legal fee to
the nonprofit organization, provided that the nonprofit organization qualifies
under Section 501(c)(3) of the Internal Revenue Code.

A lawyer shall not form a partnership or other organization with a nonlawyer if any of the
activities of the partnership or other organization consist of the practice of law.

A lawyer shall not permit a person* who recommends, employs, or pays the lawyer to
render legal services for another to direct or regulate the lawyer’s independent
professional judgment or interfere with the lawyer-client relationship in rendering legal
services.

A lawyer shall not practice with or in the form of a professional corporation or other
organization authorized to practice law for a profit if:



(2) a nonlawyer owns any interest in it, except that a fiduciary representative of a
lawyer’s estate may hold the lawyer’s stock or other interest for a reasonable*
time during administration;

(2) a nonlawyer is a director or officer of the corporation or occupies a position of
similar responsibility in any other form of organization; or

(3) a nonlawyer has the right or authority to direct or control the lawyer’s
independent professional judgment.

(e) The Board of Trustees of the State Bar shall formulate and adopt Minimum Standards for
Lawyer Referral Services, which, as from time to time amended, shall be binding on
lawyers. A lawyer shall not accept a referral from, or otherwise participate in, a lawyer
referral service unless it complies with such Minimum Standards for Lawyer Referral
Services.

(f) A lawyer shall not practice with or in the form of a nonprofit legal aid, mutual benefit or
advocacy group if the nonprofit organization allows any third person* to interfere with
the lawyer’s independent professional judgment, or with the lawyer-client relationship, or
allows or aids any person* to practice law in violation of these rules or the State Bar Act.

Comment

[1] Paragraph (a) does not prohibit a lawyer or law firm* from paying a bonus to or otherwise
compensating a nonlawyer employee from general revenues received for legal services, provided
the arrangement does not interfere with the independent professional judgment of the lawyer or
lawyers in the firm* and does not violate these rules or the State Bar Act. However, a nonlawyer
employee’s bonus or other form of compensation may not be based on a percentage or share of
fees in specific cases or legal matters.

[2] Paragraph (a) also does not prohibit payment to a nonlawyer third-party for goods and
services provided to a lawyer or law firm;* however, the compensation to a nonlawyer third-
party may not be determined as a percentage or share of the lawyer’s or law firm’s overall
revenues or tied to fees in particular cases or legal matters. A lawyer may pay to a nonlawyer
third-party, such as a collection agency, a percentage of past due or delinquent fees in concluded
matters that the third-party collects on the lawyer’s behalf.

[3] Paragraph (a)(5), as just one example, permits a lawyer to share with or pay court-
awarded legal fees to nonprofit legal aid, mutual benefit, and advocacy groups that are not
engaged in the unauthorized practice of law. (See Frye v. Tenderloin Housing Clinic, Inc. (2006) 38
Cal.4th 23 [40 Cal.Rptr.3d 221]; see also rule 6.3.) Regarding a lawyer’s contribution of legal fees
to a legal services organization, see rule 1.0, Comment [5] on financial support for programs
providing pro bono legal services.

[4[4] Depending on the specific facts and circumstances, a lawyer’s sharing of fees as permitted
by paragraph (a)(5) might constitute a “significant development” that must be communicated to
a client under rule 1.4 and Business and Professions Code section 6068(m).




[5] This rule is not intended to affect case law regarding the relationship between insurers
and lawyers providing legal services to insureds. (See, e.g., Gafcon, Inc. v. Ponsor Associates
(2002) 98 Cal.App.4th 1388 [120 Cal.Rptr.2d 392].)

[56] Paragraph (c) is not intended to alter or diminish a lawyer’s obligations under rule 1.8.6
(Compensation from One Other than Client).
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Rules of Professional Conduct: Rule 5.4--Professional Independence of a Lawyer

(a) A lawyer or law firm shall not share legal fees with a nonlawyer, except that:

(1) An agreement by a lawyer with the lawyer’s firm, partner, or associate may provide for the payment of money, over a
reasonable period of time after the lawyer’s death, to the lawyer’s estate or to one or more specified persons;

(2) A lawyer who undertakes to complete unfinished legal business of a deceased lawyer may pay to the estate of the deceased
lawyer that proportion of the total compensation which fairly represents the services rendered by the deceased lawyer. A lawyer who
purchases the practice of a deceased, disabled, or disappeared lawyer may, pursuant to the provisions of Rule 1.17, pay to the estate
or other representative of that lawyer the agreed-upon purchase price.

(3) A lawyer or law firm may include nonlawyer employees in a compensation or retirement plan, even though the plan is based
in whole or in part on a profit-sharing arrangement;

(4) Sharing of fees is permitted in a partnership or other form of organization which meets the requirements of paragraph (b); and

(5) A lawyer may share legal fees, whether awarded by a tribunal or received in settlement of a matter, with a nonprofit
organization that employed, retained, or recommended employment of the lawyer in the matter and that qualifies under Section
501(c)(3) of the Internal Revenue Code.

(b) A lawyer may practice law in a partnership or other form of organization in which a financial interest is held or managerial
authority is exercised by an individual nonlawyer who performs professional services which assist the organization in providing
legal services to clients, but only if:

(1) The partnership or organization has as its sole purpose providing legal services to clients;

(2) All persons having such managerial authority or holding a financial interest undertake to abide by these Rules of Professional
Conduct;

(3) The lawyers who have a financial interest or managerial authority in the partnership or organization undertake to be
responsible for the nonlawyer participants to the same extent as if nonlawyer participants were lawyers under Rule 5.1;

(4) The foregoing conditions are set forth in writing.

(c) A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal services for another to direct
or regulate the lawyer’s professional judgment in rendering such legal services.

Comment

[1] The provisions of this rule express traditional limitations on sharing fees with nonlawyers. (On sharing fees among lawyers not
in the same firm, see Rule 1.5(e).) These limitations are to protect the lawyer’s professional independence of judgment. Where
someone other than the client pays the lawyer’s fee or salary, or recommends employment of the lawyer, that arrangement does not
modify the lawyer’s obligation to the client. As stated in paragraph (c), such arrangements should not interfere with the lawyer’s
professional judgment.

[2] Traditionally, the canons of legal ethics and disciplinary rules prohibited lawyers from practicing law in a partnership that
includes nonlawyers or in any other organization where a nonlawyer is a shareholder, director, or officer. Notwithstanding these
strictures, the profession implicitly recognized exceptions for lawyers who work for corporate law departments, insurance
companies, and legal service organizations.

[3] As the demand increased for a broad range of professional services from a single source, lawyers employed professionals from
other disciplines to work for them. So long as the nonlawyers remained employees of the lawyers, these relationships did not violate
the disciplinary rules. However, when lawyers and nonlawyers considered forming partnerships and professional corporations to
provide a combination of legal and other services to the public, they faced serious obstacles under the former rules.

[4] This rule rejects an absolute prohibition against lawyers and nonlawyers joining together to provide collaborative services, but
continues to impose traditional ethical requirements with respect to the organization thus created. Thus, a lawyer may practice law in
an organization where nonlawyers hold a financial interest or exercise managerial authority, but only if the conditions set forth in
subparagraphs (b)(1), (b)(2), and (b)(3) are satisfied, and pursuant to subparagraph (b)(4), satisfaction of these conditions is set forth
in a written instrument. The requirement of a writing helps ensure that these important conditions are not overlooked in establishing
the organizational structure of entities in which nonlawyers enjoy an ownership or managerial role equivalent to that of a partner in a
traditional law firm.

[5] Nonlawyer participants under Rule 5.4 ought not be confused with nonlawyer assistants under Rule 5.3. Nonlawyer
participants are persons having managerial authority or financial interests in organizations that provide legal services. Within such
organizations, lawyers with financial interests or managerial authority are held responsible for ethical misconduct by nonlawyer
participants about which the lawyers know or reasonably should know. This is the same standard of liability contemplated by Rule
5.1, regarding the responsibilities of lawyers with direct supervisory authority over other lawyers.

[6] Nonlawyer assistants under Rule 5.3 do not have managerial authority or financial interests in the organization. Lawyers having
direct supervisory authority over nonlawyer assistants are held responsible only for ethical misconduct by assistants about which the

https://www.dcbar.org/bar-resources/legal-ethics/amended-rules/rule5-04.cfm#.Xs7ZesleEJU.email 1/2


https://www.dcbar.org/index.cfm

5/27/2020 Rules of Professional Conduct: Rule 5.4--Professional Independence of a Lawyer

lawyers actually know.

[7] As the introductory portion of paragraph (b) makes clear, the purpose of liberalizing the Rules regarding the possession of a
financial interest or the exercise of management authority by a nonlawyer is to permit nonlawyer professionals to work with lawyers
in the delivery of legal services without being relegated to the role of an employee. For example, the rule permits economists to work
in a firm with antitrust or public utility practitioners, psychologists or psychiatric social workers to work with family law
practitioners to assist in counseling clients, nonlawyer lobbyists to work with lawyers who perform legislative services, certified
public accountants to work in conjunction with tax lawyers or others who use accountants’ services in performing legal services, and
professional managers to serve as office managers, executive directors, or in similar positions. In all of these situations, the
professionals may be given financial interests or managerial responsibility, so long as all of the requirements of paragraph (c) are
met.

[8] Paragraph (b) does not permit an individual or entity to acquire all or any part of the ownership of a law partnership or other
form of law practice organization for investment or other purposes. It thus does not permit a corporation, an investment banking
firm, an investor, or any other person or entity to entitle itself to all or any portion of the income or profits of a law firm or other
similar organization. Since such an investor would not be an individual performing professional services within the law firm or other
organization, the requirements of paragraph (b) would not be met.

[9] The term “individual” in subparagraph (b) is not intended to preclude the participation in a law firm or other organization by an
individual professional corporation in the same manner as lawyers who have incorporated as a professional corporation currently
participate in partnerships that include professional corporations.

[10] Some sharing of fees is likely to occur in the kinds of organizations permitted by paragraph (b). Subparagraph (a)(4) makes it
clear that such fee sharing is not prohibited.

[11] Subparagraph (a)(5) permits a lawyer to share legal fees with a nonprofit organization that employed, retained, or
recommended employment of the lawyer in the matter. A lawyer may decide to contribute all or part of legal fees recovered from the
opposing party to a nonprofit organization. Such a contribution may or may not involve fee-splitting, but when it does, the prospect
that the organization will obtain all or part of the lawyer’s fees does not inherently compromise the lawyer’s professional
independence, whether the lawyer is employed by the organization or was only retained or recommended by it. A lawyer who has
agreed to share legal fees with such an organization remains obligated to exercise professional judgment solely in the client’s best
interests. Moreover, fee-splitting in these circumstances may promote the financial viability of such nonprofit organizations and
facilitate their public interest mission. Unlike the corresponding provision of Model Rule 5.4(a)(5), this provision is not limited to
sharing of fees awarded by a court because that restriction would significantly interfere with settlement of cases, without
significantly advancing the purpose of the exception. To prevent abuse of this broader exception, it applies only if the nonprofit
organization qualifies under Section 501(c)(3) of the Internal Revenue Code.
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Public Comment - Proposed Rule 5.4

Commenting on behalf of an organization No

Name Crispin Passmore

City Kenilworth

State California

Email address crispin.passmore@passmoreconsulting.co.uk
From the choices below, we ask that you Support if Modified

indicate your position. (This is a required field.)

ENTER COMMENTS HERE. To upload files proceed to the ATTACHMENTS section below.

| am a UK resident and offer my advice as an expert in regulation and the legal market. | have over
15 years very senior experience in reforming the legal market of England & Wales and now run a
consultancy business working with law firms, legal businesses and regulators across the UK, US and
the rest of the world. | started out running the UK’s largest non profit Law Centre - as a non-lawyer/
human.

First | would remind the Board of its obligation to act in the public interest rather than the interest of
lawyers. There is shortage of supply - all of the evidence points to underserved individual and small
businesses consumers and badly served corporate clients. Increasing supply is likely to assist with
innovation and competitive pressures that are at the heart of our economies.

The proposals are weak and insignificant though they should not be opposed. They should also be
modified to allow non-lawyer ownership in for profit organisations.

obvious: clients keep coming back to these businesses and they are growing the legal market. 25
million US adults and almost all Fortune 500 are ahead of you.

Therefore your proposals are too timid. They should be amended to allow full non lawyer ownership
so that you can bring the established and successful business into the regulatory environment and
ensure a level playing field. That would give you oversight over what is already happening - it
answers the real question of whether these business should be regulated or left unregulated.

So | support your proposed change but it is a tiny step of a large journey. Each year you delay means
that the unregulated market grows and moves further beyond your reach. Each year you delay
means more Californian residents and small business miss out on legal advice that can improve their
lives.
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Public Comment - Proposed Rule 5.4

Commenting on behalf of an organization

Professional Affiliation

Name

City

State

Email address

From the choices below, we ask that you
indicate your position. (This is a required field.)

Yes

Calif Advocates for Nursing Home Reform
(CANHR)

Prescott Cole

San Francisco
California
prescott@canhr.org

Oppose


mailto:prescott@canhr.org

ENTER COMMENTS HERE. To upload files
proceed to the ATTACHMENTS section
below.

Proposed Rule 5.4 sanctions litigation-bounty
hunting.

Rule 5.4 (a)(5), as written, shall allow any
lawyer or law firm to share settlement fees,
directly or indirectly, with any nonprofit
501(c)(3) that recommends any matter to
them. The matter doesn’t even have to be
connected to the 501(c)(3)’s mission
statement. This literally means that any
501(c)(3) can make any kind of referral for
anything that ends up in a lawsuit and
anticipate a payday if the matter settles.

According to the National Center for Charitable
Statistics (NCCS), there are currently 1.5
million nonprofit organizations registered in the
United States. Rule 5.4 (a)(5) would be a
tremendous financial incentive for
questionable non-profits to search for viable
California cases that they could direct to a
California attorney or attorney group that
would agree to give them a “finder's fee” if
there was a settlement. As a State Bar-funded
Legal Services Support Center, we certainly
support additional funding for qualified not-for-
profits legal services organizations. However,
this rule goes far above and beyond
supporting free and low fee legal services.

Under current State Bar rules, a Lawyer
Referral Service must be certified by the
California State Bar in order to operate and
must adhere to stringent guidelines and rules
of operation to ensure consumer protections.
State Bar Certified lawyer referral services
also have to pay annual fees (based on annual
LRS income) to the State Bar. This rule
appears to obviate the need for such
certification since any not-for-profit can refer
any case to any lawyer or law firm and share
settlement fees.

CANHR recommends that Rule 5.4(a)(5) be
amended to strike the term “recommends” or,
at a minimum, include language that would
create the requirement for a nexus between



the referring 501(c)(3)’s mission statement and
the matter being referred to the attorney.



Public Comment - Proposed Rule 5.4

Commenting on behalf of an organization
Name

City

State

Email address

From the choices below, we ask that you
indicate your position. (This is a required field.)

No

Mark A Lester

Camairillo

California
mark@venturaestatelegal.com

Oppose


mailto:mark@venturaestatelegal.com

ENTER COMMENTS HERE. To upload files
proceed to the ATTACHMENTS section
below.

| oppose the ATILS proposal to amend Rule
54.

My reasons are:

1. At this difficult time for all
policy makers, the State Bar should postpone
consideration of these significant changes
which do not require urgent attention.

2. The State Bar should
immediately focus its best energies on the
impending enormous shortfall in funding for
the courts, since the state will surely have the
worst budget crunch in at least a decade. This
will inevitably mean tighter budgets for the
courts.

The Los Angeles County Bar
Association's own programs, as well as
dozens of others around the state, have
demonstrated that, in good times and bad, the
best way to increase most legal services
needed by the middle and lower classes (e.qg.,
family law, conservatorships and
guardianships, bankruptcy, etc.) is through
programs that facilitate the public's use of
court processes.

3. In particular, with respect to
the proposal to change Rule 5.4 to allow
lawyers to share fees with nonprofits, there is
a clear upside but also risk. Although many
nonprofits provide legal services to the under-
served, it is also so easy to become a
nonprofit that virtually anyone can become a
non-profit. Moreover, there is already very
little enforcement of the rule barring 501(c)(3)'s
from involvement in political causes. This
relaxation could exacerbate these problems.

Thank you for considering my
opposition.



Public Comment - Proposed Rule 5.4

Commenting on behalf of an organization
Professional Affiliation

Name

City

State

Email address

From the choices below, we ask that you
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To Whom It May Concern:

Public Law Center (“PLC”) writes to convey its
comments on the Access Through Innovation
of Legal Services Task Force’s (“ATILS” or
“Task Force”) proposed regulatory change to
Rule 5.4 that is currently available for public
comment.

PLC is a 501(c)(3) not-for-profit organization
that provides free civil legal services to low-
income individuals and families across Orange
County. The civil legal services include
consumer, family, immigration, housing,
veterans, community organizations, and health
law. PLC is a pro bono law firm and works with
over 1,500 volunteer lawyers, paralegals, law
students and others every year. Most of the
cases that PLC places with the private bar are
not eligible for attorney fee recovery. However,
when the fees are able to be obtained from the
opposing party, either by statute or by
contract, PLC and its volunteers are eligible to
recover fees. When a volunteer attorney or law
firm recovers fees, many times those fees are
either shared with PLC pursuant to the current
Rule 5.4 or are donated to PLC.

Proposed Amended rule 5.4

PLC generally supports the proposed Rule
5.4. PLC only works in civil courts, where the
majority of all cases are settled. Even in
settlement, some attorneys fees are left to be
determined by the court, leading to a court-
ordered fee award, which would fall under the
current Rule 5.4. However, many civil cases
are fully settled out of court, and PLC would
not want to be put in a position where the
opposing party knew there were restrictions on
how fees could be shared depending on
whether the fees were court-ordered or
through settlement.

PLC makes it clear, when working with its
volunteer attorneys, that no pro bono case
could be taken on contingency. A case is only
truly a pro bono case when the attorney



recovers no fees from his or her client. If an
attorney agrees not to charge the client up
front but then takes a percentage of the
client’s recovery, that is not a pro bono case.
There must be a negotiation of the client’s
recovery, separate from the negotiation of
attorneys fees, for the case to remain a true
pro bono case.

PLC’s mission of access to justice may only be
achieved through the collaboration of its staff
and volunteers. Encouraging pro bono
attorneys to share fees with PLC, even when a
case is settled, is one of the best ways to
ensure that PLC has additional unrestricted
funds to be able to continue achieving its
mission.

Initially, PLC had reservations about the
freedom of non-profits that are not traditional
pro bono organizations to obtain fee awards
from cases it finds and places with the private
bar. While that could occur under the current
Rule 5.4, it would be much more difficult for a
non-profit to take advantage of that situation
since a court would need to review any fee
award. However, even with that step in place,
arguably a firm could obtain a fee award and
then choose to make a donation to a non-
profit, independent of the fee award itself.
However, by expanding the fee sharing to
settlement agreements, there is less oversight
over the process of how the fee award is
shared.

As discussed in ethical opinions addressing
this proposal, it is not likely that a non-profit
organization would be formed solely to access
shared attorney fee awards. All non-profits will
still have to comply with the Internal Revenue
Code and other laws and regulations to qualify
as a non-profit. These steps are not
insurmountable, but they are not clear and
straightforward either. To maintain non-profit
status requires work as well. While some
organizations may jump through the hoops to
take advantage of this rule, we do not believe



it will be common, and we believe that most
private attorneys will be cautious in identifying
the organization with which they are willing to
share an attorneys fee award.

PLC appreciates the cross-reference to the
other Rules of Professional Conduct, such as
notification to the client, which should also
provide some protection against abuses. PLC
would encourage the State Bar to implement a
reporting requirement for cases where fees
are shared with a non-profit as a result of a
settlement, or conduct periodic audits of
settlement awards to identify abuses. While
this could create an additional administrative
burden, PLC believes the number of cases the
State Bar would need to monitor would be
relatively minimal. In addition, or in the
alternative, the State Bar could also conduct
an education campaign among the private bar
to encourage private attorneys to carefully
screen any non-profit with which it may share
fees.

Please feel free to reach out to us should any
of our comments need clarification, or if we
can expand on any of the information provided
above.

Sincerely,
PUBLIC LAW CENTER

Leigh E. Ferrin

Director of Litigation and Pro Bono
(714) 541-1010 x290 *
Iferrin@publiclawcenter.org
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1. Pressing forward with radical changes to
fee sharing with non attorneys and the ability
of non attorneys to own and control law
practices in the midst of a global health
pandemic which is killing people in their
hundreds of thousands and the beginnings of
a significant and potentially devastating
recession is plainly not appropriate at this
time. These proposals should be aired and
considered in a time and an atmosphere in
which they can be discussed by all affected
Californians, not buried in the devastating and
unprecedented events now overtaking us. Itis
inconceivable that the task force cannot
understand their own insensitivity and
recklessness in regard to pushing forward with
these proposals now. Is true public comment
and debate desired? Then these proposals
should be shelved until the emergency is past.

2. Changes to the Rules as to technological
competence are far too vague and open to
abusive enforcement. What is needed is
specific guidance in each area of technology if
this 'reform’ is to be adopted. Further what
constitutes the requisite level of competence
should be specifically defined so that members
of the Bar can know exactly what is expected
of them. The rule should require the State Bar
to develop a technological certification
program to provide attorneys with a safe
harbor certification of compliance. The
proposed rule is additionally lacking in that it
fails to consider the relative skill sets of
attorneys, many of whom are skilled courtroom
advocates but who may not personally be of a
personality type which is able or comfortable
with tech, but who nonetheless may employ
persons to fill that need. Any rule to be
adopted should recognize that technological
competence may be satisfied by having
adequate staff or independent contractor
fulfillment.
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Additional Comments:

1. Allowing non attorneys to form unlicensed
entities and thus guide the work and duties of
attorneys toward the client is a significant step
backward toward 19th century lawlessness
toward the client. Our goal for the past
century has been to assure that the clients'
interests come first. If non attorneys, not
covered by or due to abide by the Rules of
Professional Conduct can influence and
control the decisions of attorneys as to their
clients' affairs, then the centrality of the client's
interest in our practices will have ended. If this
is being done in the name of expanding
justice, it will be a strange justice indeed for
the clients' own interests to have been
bargained away as part of the 'reform.’

The fact that this is proposed to be limited to
non profits is not helpful or relevant in that the
formation of a non profit is a matter of filing a
page of paper with the Secretary of State and
paying a small fee. Anyone at all may do so
and claim such status, using it as a shield to
engage and control attorneys without
reference to their duties to the persons who
should be their clients.

If the intent is sincere, then the rule should
require that the entity be recognized as a
501c3 charity by the IRS and have also filed
and been approved by Franchise Tax Board
as such. Requiring the foregoing would at
least limit the potentially abusive oversight by
non attorneys to true public charities, not
simply nonprofits, which may be formed and
operated by anyone with $30 in their pocket.

2. Where clients need assistance and
overwhelmingly cannot afford it is in
representation in the courts. There is no
connection between allowing fee sharing or
firm ownership with non attorneys which
addresses that need in any way. What is
needed is expanded court funding and
programs for pro-pers, not a 'reform’ stripping



away the rights of clients.
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Mina Sirkin

Woodland Hills
California
minasirkin@gmail.com

Oppose

Because anyone can become a non-profit
entity, this proposal is opposed because it
leaves a way for Amazon, LegalZoom and
others like it to create an non-profit arm and
share fees with attorneys, thereby indirectly
controlling the attorneys.
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Lisa Weinmann

Stevenson Ranch

California
lisa@probatecalifornia.attorney

Oppose

At this time in history, considering the
pandemic, | would prefer the State Bar direct
focus to its members and courts. We will
urgently need leadership and support just to
address the backlogs and budget shortages
we will undeniably be coping with in the near
future.

There has not been any type of request from
members of the Bar or the public for this
proposed rule. Please postpone this decision
during this time.

Thank you for considering my opposition.
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CALIFORNIA COMMISSION ON ACCESS TO JUSTICE

350 Frank Ogawa Plaza, Suite 701, Oakland, CA 94612 - (510) 893-3000

May 11, 2020

The State Bar Board of Trustees
State Bar of California

180 Howard Street

San Francisco, CA 94105

Re: Support for the Proposed Amendment to California Rule of Professional Conduct
5.4 (Financial and Similar Arrangements with Nonlawyers)

Dear Members of the Board of Trustees:

The California Commission on Access to Justice submits this comment to the State Bar Board
of Trustees in support of the proposed amendment to California Rule of Professional Conduct
5.4 (Financial and Similar Arrangements with Nonlawyers).

For 23 years, the Access Commission has worked to advance access to justice for all
Californians using broad-based strategies informed by diverse stakeholders. The Access
Commission proposes innovative solutions and oversees efforts to increase resources and
improve methods of helping the poor, those of moderate-income, and others facing legal
problems that they have no way to address and legal rights they have no way to realize.

Rule 5.4 relates to the professional independence of a lawyer and was recently revised to be
patterned on ABA Model Rule 5.4 (Professional Independence of a Lawyer). The new rule
gathered together in a single rule several concepts intended to promote the independence of
a lawyer’s professional judgment. Previously, these concepts were spread across separate
rules. The new rule was intended to improve public protection by maintaining and expanding
prohibitions on a lawyer’s conduct, relationships, and fee-sharing arrangements that could
pose a threat to the lawyer’s exercise of independent professional judgment.

Rule 5.4 is at the heart of several proposed reforms separately under consideration to
increase access to justice for low- and moderate-income people whose legal needs are not
being met under the current system, to potentially allow for the increased use of technology
and artificial intelligence in the practice of law, and to address concerns that the current rule
unnecessarily limits innovation in the delivery of legal services. Many of the proposed
reforms being separately considered, including allowing nonlawyers to hold financial interests
in law firms and legal fees and allowing nonlawyers to provide limited legal services without
the supervision of an attorney, are controversial.

The current proposed change to Rule 5.4, however, is not a controversial reform. Instead, the
current proposal is limited to expansion of the existing rule that already allows a lawyer or law

The California Commission on Access to Justice is an independent nonprofit California public benefit corporation.
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firm to share legal fees with non-profit organizations in certain situations. Specifically, the proposed
rule would revise the existing provision for sharing court-ordered fees with a non-profit organization
that employs, retains, recommends, or facilitates employment of the lawyer to also allow the sharing of
fees arising out of settlement or other resolution of the claim or matter, provided that the non-profit
organization qualifies under section 501(c)(3) of the Internal Revenue Code. Because many matters are
resolved without court-ordered fees, consideration and inclusion of other fee types makes sense and
does not alter the purpose of the limited exception.

Moreover, the revised provision allows fee-sharing arrangements to accomplish what has long been
done by many private lawyers who collect a fee earned as cooperating counsel with a non-profit
organization then donate all or part of that money to the non-profit. There is no reason why fee-sharing
arrangements that have the same substantive effects and incentives as this well-established practice of
fee-donation should be discouraged. In both forms, such arrangements are beneficial.

Encouraging increased financial support of non-profit organizations is important to improving equal
access and the fair administration of justice. Lawyers and law firms should be supported in sharing or
donating legal fees or other money from revenues received for legal services with either legal services
organizations or other 501(c)(3) non-profit organizations. While it is essential that financial
arrangements for compensation of lawyers must be fair, consistent with the interests of the client, and
not interfere with the independent professional judgment of the lawyers, Rules 1.5, 1.5.1, and 1.8.1
already so provide. These principles are not threatened by arrangements that provide financial support
for non-profits.

We note that many lawyers and law firms already give significantly to legal services and other non-profit
organizations. More is needed. Expanding financial support—through fee-sharing and otherwise—is
critical.

Lawyers and law firms are permitted and encouraged to make financial contributions to legal services
organizations. ABA Model Rule 6.1, for example, in addition to establishing the professional
responsibility to provide voluntary pro bono service, makes clear that every lawyer also should
voluntarily contribute financial support to organizations that provide legal services to persons of limited
means. As further noted in Comment [10] to ABA Model Rule 6.1, “Because the efforts of individual
lawyers are not enough to meet the need for free legal services that exists among persons of limited
means, the government and the profession have instituted additional programs to provide those
services. Every lawyer should financially support such programs, in addition to either providing direct
pro bono services or making financial contributions when pro bono service is not feasible.”

This is consistent with Business & Professions Code section 6073, and Comment [5] to California Rule of
Professional Conduct 1.0 (Purpose and Function of the Rules of Professional Conduct), which both, in
addition to encouraging voluntary pro bono legal service, encourage financial support to organizations
providing free legal services to persons of limited means. All California lawyers are encouraged to
devote professional time and resources to ensure equal access to the system of justice.
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The proposed change to Rule 5.4 may further facilitate financial support of non-profit organizations by
lawyers and law firms through fee-sharing arrangements, and, therefore, has the Access Commission’s
support.

Although the Access Commission prioritizes needed increased support of legal services, the current rule
and the proposed expanded rule are not limited to fee sharing with legal services organizations. To the
extent there are concerns with other non-profit organizations, the proposed expansion for sharing other
types of fees beyond court-ordered fees includes a limitation that requires the non-profit organization
to be qualified under section 501(c)(3) of the Internal Revenue Code. This limitation may help ensure
funds are used for charitable purposes.

The Access Commission does not expect the proposed amendment to California Rule of Professional
Conduct 5.4 will significantly increase funding of legal services. Nevertheless, incentives and
opportunities for fee-sharing with non-profit organizations may be helpful in long-term efforts focused
on encouraging pro bono legal services and increased financial support of legal services and other non-
profit organizations and, therefore, is helpful.

The California Commission on Access to Justice supports the proposed amendment to California Rule of
Professional Conduct 5.4 (Competence), and encourages the State Bar to continue to look for ways to
highlight and address the needs of low- and moderate-income people who participate in the justice
system including through financial support of legal services and through technology and innovation.

Sincerely,

Q
ey
Judge Mark A. Juhas
Chair

cc: Donna S. Hershkowitz
Interim Executive Director
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May 14, 2020

Angela Marlaud

Office of Professional Competence, Planning and Development
State Bar of California

180 Howard Street

San Francisco, California 94105-1639

Via Email: angela.marlaud@calbar.ca.gov

Re: Proposed Amendment to California Rules of Professional Conduct,
Rule 5.4

Dear Ms. Marlaud:

The Orange County Bar Association (OCBA) respectfully submits the following
comments to Proposed Amendment to California Rules of Professional Conduct,
Rule 5.4.

Founded over 100 Years ago, the OCBA has over 9,000 members, making it one
of the largest voluntary bar associations in California. The OCBA Board of
Directors is made up of practitioners from large and small firms, with varied
civil and criminal practices and of different ethnic backgrounds and political
leanings. The Board has approved these comments prepared by the
Professionalism and Ethics Committee.

Under the current rule, a nonprofit organization may share only in court-awarded
legal fees. Because courts generally may award legal fees only in cases where
fees are recoverable by statute, contract, or law (see Cal. Civ. Proc. Code

§ 1033.5(a)(10)), legal fees may be shared under the current rule only in cases
where the legal fees are being paid by the opposing party, not by the sharing
lawyer’s client.

The current rule affords an important protection to clients by helping to
minimize the inherent conflict of interest between lawyer and client that may
arise where both the attorney’s fee and the client’s damages are being paid from
a common source, particularly if the source is limited. In that circumstance,
there may be tension between the lawyer’s interest in maximizing the amount
allocated to the attorneys” fees and the client’s interest in maximizing the
amount of damages.

The application of the current rule only to cases in which a contract, statute or
law permits recovery of legal fees as costs ensures that legal fees will be paid by
the opposing party, not the client who obtained the lawyer through the non-profit
organization. The “court-awarded” requirement allows both lawyer and client to
have a disinterested tribunal determine the appropriate amount of legal fees
separate from damages.

Expanding the ability of nonprofit organizations to share in a legal fee that is not
court-awarded *“but arises from a settlement or other resolution of the matter,” as
proposed in new rule 5.4(a)(5)(ii), removes the client-protective requirements of
the current rule. This would allow nonprofit organizations to share in legal fees
where no fee-shifting statute, contract or law applies such that the legal fees
would be paid by clients who are often among the most vulnerable and
economically challenged and whom the lawyers are charged to protect.
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Moreover, clients who currently receive a nonprofit organization’s assistance in retaining a
lawyer, and where fees are not subject to payment by the opposing party, may now be charged a
standard or even discounted fee by the lawyer. But the fees for which the client would be
responsible may increase if the lawyer is required by the nonprofit organization to share the fee
with the organization — a result that cannot occur under the current rule. We do not believe
ATILS has adequately explained the policy or other reasons for this significant expansion, and
we are concerned that the proposed rule as drafted is less client protective than the current rule.

Even in fee-shifting cases where the opposing party will be paying the attorneys’ fees, without
the involvement of the court there would be no outside check on the inherent conflict of interest
that arises when lawyer and client are receiving payment from the same source. In such
circumstances, the conflict of interest between lawyer and client is manifest in the decisions that
have to be made concerning how to allocate the settlement sum between fees and damages. We
are concerned that vulnerable clients in non-court-awarded fee situations will lack the protections
due process affords when these decisions are made by a disinterested tribunal.

We further believe that the limitation on proposed rule 5.4(a)(5)(ii) to nonprofit organizations
who qualify under Internal Revenue Code section 501(c)(3) is an important protection that
should be preserved if any version of this proposed rule is adopted. Because of the broader
application of the rule to situations in which there may be no court oversight, further restrictions
should be imposed on the types of nonprofit organizations permitted to share legal fees when
cases are settled or otherwise resolved. Without such restrictions, current for-profit
organizations engaged in providing legal-related services may attempt to take advantage of the
new rule, forming non-profit organizations that primarily function as a referral source, not
actually providing any service to under-served populations. To minimize that risk, we believe
additional restrictions should apply.

We recognize the policy interest in allowing nonprofit organizations to share in legal fees, but we
believe any rule permitting it in the context of out-of-court resolution must (1) limit the types of
nonprofit organizations that can share in the fee, as suggested above, and (2) be limited to fee-
shifting cases and emphasize the lawyer’s obligation to exercise independent professional
judgment (similar to the Comment in the District of Columbia’s version of rule 5.4 cited in the
ATILS report) and the lawyer’s obligation to put the interests of the client first, before those of
the lawyer or nonprofit organization, in negotiating and documenting any settlement or other
case resolution.

Finally, on a less substantive note, we suggest changing the proposed new language in Comment
[3] *“as just one example™ to “as just some examples,” because the sentence to which the phrase
is added contains three, not just one, example.
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Thank you for your consideration of our comments and suggestions.

Sincerely,

Orange County Bar Association

Scott B. Garner
2020 President
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Legal Aid Association
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May 15, 2020

Standing Committee on Professional Responsibility and Conduct
State Bar of California

180 Howard St.

San Francisco, CA 94105

Re: Proposed Amended California Rule of Professional Conduct 5.4 (Financial and Similar
Arrangements with Nonlawyers)—SUPPORT

To the Standing Committee on Professional Responsibility and Conduct,

I am writing on behalf of the Legal Aid Association of California (LAAC) to express our
support for the proposed amended California Rule of Professional Conduct (RPC) 5.4 (Financial
and Similar Arrangements with Nonlawyers).

LAAC is a statewide membership association of over 100 public interest law nonprofits that
provide free civil legal services to low-income people and communities throughout California.
LAAC member organizations provide legal assistance on a broad array of substantive issues,
ranging from general poverty law to civil rights to immigration, and also serve a wide range of
low-income and vulnerable populations. LAAC serves as California’s unified voice for legal
services and is a zealous advocate advancing the needs of the clients of legal services on a
statewide level regarding funding and access to justice.

LAAC has followed the Task Force on Access Through Innovation of Legal Services (ATILS)
from the beginning. ATILS represented the intention of the State Bar of California to ensure that
the legal community does not unnecessarily hinder increasing access to justice through outdated
regulatory models that impede innovation. ATILS proposed a number of ideas, some simple and
easy fixes, others more system-wide and transformative. While only two complete
recommendations were released for public comment—this proposed change of RPC 5.4 as well
as RPC 1.1—we would like to commend the Bar for launching this task force, and for the Bar’s
support of this and other access to justice initiatives, now and into the future.

In this light, we view the proposed change to RPC 5.4 as positive. Specifically, this change
would expand the existing exception for fee sharing arrangements with nonprofit organizations
through a new exception to allow lawyers to share or pay legal fees to nonprofits. According to
ATILS, the intent of this rule change is to “directly enhance the ability of a nonprofit legal
services organization to expand its activities and funding options through sharing in legal fees



9]

that are achieved through a settlement.”’ We are in strong support of this intent, as well as any
effort to serve it by creating additional modes of funding free legal services.

We would be remiss, however, if we failed to acknowledge some level of concern from our
members about the potential for abuse. Because 501(c)(3) status is not a guarantee that an
organization is a good actor—and this rule change does not provide the same level of oversight
as is in place for certified lawyer referral services, nor is it limited to State Bar regulated legal
aid organizations—perhaps an additional check would be prudent here. We recommend, for
example, that the court hold final authority to approve a disbursement.

In a context of an extreme justice gap in California, all funding and fees paid to nonprofits—
including legal aid nonprofits—allows those nonprofits to hire more personnel and, ultimately,
provide an increased quantity and depth of services to those who need them most. This change to
RPC 5.4 acknowledges the justice gap and presents an important yet commonsense move to
allow for fee sharing arrangements with nonprofits where lawyers elect to do so. Ultimately,
amending RPC 5.4 in this way is an opportunity to take a step in the right direction for access to
justice, leveling the playing field for low-income litigants, and closing the justice gap in
California.

We support this change to RPC 5.4. Thank you again for this opportunity to comment. Please
do not hesitate to reach out to me with questions or comments.

Sincerely,

illma lgpelind?

Salena Copeland
Executive Director, The Legal Aid Association of California

! REPORT AND RECOMMENDATIONS OF THE TASK FORCE ON ACCESS THROUGH INNOVATION OF LEGAL SERVICES,
http://board.calbar.ca.gov/docs/agendaltem/Public/agendaitem1000025644.pdf.

350 Frank H. Ogawa Plaza Suite 701 | Oakland, CA 94612 | (510) 893-3000

LAAConline.org LawHelpCA.org
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Los Angeles County Bar Association
1055 West 7th Street, Suite 2700 | Los Angeles, CA 90017-2553
LAC BA Telephone: 213.627.2727 | www.lacba.org

To: The State Bar of California Board of Trustees
From: Los Angeles County Bar Association
Date: May 13, 2020

Re: Los Angeles County Bar Association Response to Proposed
Amendment of Rule of Professional Conduct, 5.4.

SUMMARY

For the reasons noted below, the Los Angeles County Bar Association
(LACBA) respectfully opposes the proposed amendment to Rule of
Profession Conduct, 5.4. Additionally, if the Trustees nevertheless were to
decide to recommend to the Supreme Court a rule 5.4 amendment
along the lines of the current proposal, LACBA believes the proposed draft
of Rule of Professional Conduct 5.4 is overly vague and unclear.

DISCUSSION

The expansive nature of this proposed revision encroaches on bar
associations and certified lawyer referral services throughout California.
Here, there would be little practical difference between a bar association
that invests significantly in lawyer referral certification, compliance,
staffing, and quality control, and any 501(c)(3) organization in California.
Both organizations would be entitled to share fees, while certified lawyer
referral service and bar associations will pay the many costs of
compliance and public protection.

There is a significant distinction between honoring a court awarded fee
and advancing any type of fee sharing between any 501(c)(3) referrer
and a lawyer. Under the proposed revisions, a recommending 501(c)(3) of
any type would have a significant financial interest in referring clients. The
same organizations, arguably, would have no interest in ensuring a quality
recommendation to an experienced and insured lawyer. Lawyers, also,
are likely to actively solicit 501(c)(3) organizations for referrals with various
terms including rates, exclusivity, and other terms. Here, these transactions
will likely disregard the many safeguards in place through the State Bar of
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California’s long-standing and successfully proven efforts to protect the public through
certified lawyer referral services. This goes directly to the State Bar’s mission of public
protection and the proposed revision would “water down" the value of certified Lawyer
Referral Services, which already play a significant role as a referral resource to 501(c)(3)
organizations in California.

It is our opinion that, if the proposed rule change is adopted, many 501(c)(3) non-profit
organizations may engage in loose and mostly unregulated referral operations to share
fees with lawyers to generate income. Here, we believe that if any organization wishes
to share fees with lawyers based on an arrangement between the organization and the
lawyer, that organization should become a certified Lawyer Referral Service and
comply with the regulatory scheme that is proven to work and designed to insure the
public is protected from unscrupulous efforts to share fees with lawyers.

Here are the drafting problems created by the current proposal:

1) At what point does the organization have to qualify under 501(C)(3)? When: (a) the
organization employed, etc., the lawyer; (b) the lawyer and the organization
entered into a fee-sharing agreement; (c) the settlement is finalized; (d) the adverse
party makes a payment to the lawyer; (e) the lawyer makes the payment to the
organization (and if the settlement and payment are made in installments, at some
or all of the payments); or (f) all of the above? The current drafting is vague on this
important aspect.

2) Itis common in estate planning to include charitable benefits to organizations that
are conditional. Here is sample language: “... so long as it then is qualified as a
charitable organization under IRC §501(C)(3) ...." Thisis phrased in various ways that
have the same effect, which is that the transfer will be deductible for estate tax
purposes b/c the organization is qualified under 501(C)(3) when the gift is made to
it. However, it is uncertain what might be meant in saying that an organization
“qualifies” under 501(C)(3). Does that mean the organization then (and, again, the
drafting leaves uncertain what is meant by “then”) has IRS approval to receive gifts
that can be tax deductible or that it might have IRS approval if it were to apply?
The current drafting is vague on this important aspect.

3) Is the authorized fee sharing limited to amounts awarded to the lawyer by the terms
of the settlement?2 Does “arises from a settlement” refer only to a defendant’s
contractual agreement to pay fees to a plaintiff's lawyere What if the lawyer has
been financed either by the nonprofit organization or by someone else and wants
to share some or all of those fees with the nonprofit organization, perhaps as a result
of events that occurred during or even after the representation? The current
drafting again is uncertain on this aspect.
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Rule drafting should not be conceptual but should be as precise as possible so that the
protection of clients and the legal system intended by the rule is accomplished and so
that lawyers are not subjected to claims of rule violations for conduct the rule was not
intended to proscribe. This proposal does not meet that standard.

Our responses to the questions implicit in the three numbered paragraph are that, if the
principal of the current proposal were adopted, fee sharing should be permitted
(where there is no court order) only if the organization is qualified as a charitable
organization under IRC 8501(C)(3) when the lawyer makes the payment to the
organization, and that the permitted fee sharing should be broadened to include any
fee received by the lawyer with respect to the matter and should not be limited to
amounts the lawyer receives from the adverse party.

Respectfully submitted,

okald F)

President
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Re: Public Comment as to Proposed Amended Rule 5.4 Page 1 of 18
Brian Pangrle, JD, PhD (Cal Bar 223085)

Re: Public Comment as to Proposed Amended Rule 5.4

Background per the State Bar

The State Bar seeks public comment regarding proposed amended California
Rule of Professional Conduct 5.4. The proposed amendment would expand the
existing exception for fee sharing arrangements with a nonprofit organization
provided that the nonprofit organization qualifies under section 501(c)(3) of the
Internal Revenue Code.

The Task Force on Access Through Innovation of Legal Services (ATILS) drafted
this proposed rule revision. Please note: ATILS will sunset on March 31, 2020.
As a result, the Board has directed the State Bar of California Standing
Committee on Professional Responsibility and Conduct to receive and review the
public comments for this item.

Background material

A. Proposed Rule 5.4 — Clean and Redline

B. Board of Trustees Agenda Item — Report and Recommendations of the Task
Force on Access Through Innovation of Legal Services

C. State Bar of California Task Force on Access Through Innovation of Legal
Services Final Report and Recommendations Report (The Task Force’s
recommendation on rule 1.1 is discussed on pp. 19 — 21.)

Comment

The proposed amended Rule 5.4 should not be adopted. The mission of the
State Bar of California Task Force on Access Through Innovation of Legal Services
(ATILS Task Force) changed, materially, from one of investing the use of technology to
close the justice gap (2019 California Justice Gap Study, CJG Study) to one of
effectively deregulating the practice of law per an economic ideology that has been a
contributor to inequality, which is an underlying root cause of the access to justice and
justice gap problem.

Common flaws to the CJG Study, the Henderson Report and the ATILS Task
Force include a lack of data and analyses thereof as to economic and social inequality.
The U.S. and Canada lead the world in between-workplace inequalities in high-income
countries as indicated in Figure 1 of an article by Tomaskovic-Devey et al. (Rising

between-workplace inequalities in high-income countries, Proceedings of the National
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Academy of Sciences (PNAS), April 28, 2020, vol. 117, no. 17, pp. 9277-9283), which is
reproduced below. "
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Tomaskovic-Devey et al. state:

Rising between-workplace inequality occurs when workplaces become more
dissimilar in their average pay. This can be produced by some firms becoming
more powerful in their market positions and so accumulating larger shares of
national (or global) income. Examples of these organizational dynamics include
the rise of superstar firms, such as the global dominance of a few technology
firms such as Microsoft, Apple, Facebook, Google, and Amazon (5), and the
power of financial service firms in some countries to accumulate national and

! Tomaskovic-Devey, D., et al., Rising between-workplace inequalities in high-income countries,
Proceedings of the National Academy of Sciences (PNAS), April 28, 2020, vol. 117, no. 17, pp. 9277-
9283.
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global income (14, 15). Akerman (16) suggests that this process leads to the
concentration of more educated workers in higher-wage firms and the less
educated in lower-wage firms.

Tomaskovic-Devey et al. also indicate that community segregation driven by the
concentration of more educated workers in higher-wage firms and the less educated in
lower-wage firms results in lower wage workers living in communities with less access
to professionals, which though not explicitly stated, can be logically assumed to include
lawyers. In that regard, data in the CJG Study and Henderson Report should be
supplemented and then reassessed, particularly for long-term consequences of
community segregation.

It is worth noting that firms listed by Tomaskovic-Devey et al. (Microsoft, Apple,
Facebook, Google, and Amazon) include a strong presence in California. Data from
Palo Alto, place of Stanford University and the Stanford Center on the Legal Profession
(SCL), point to a median home price that has risen to approximately $2,000,000 or
more. Published diversity data from Google, based in Mountain View, California
(bordering Palo Alto), show that its leadership lacks diversity, as illustrated in graphics

below from the Google Diversity Annual Report 2020.2

‘\
2020 Diversity Annual Report
GENDER (GLOBAL) RACE/ETHNICITY (U.8.)
267% R 29.6%
WOMEN ASIAN+
0,
73.3% { g
é 3.7%
LATINX+
[ 0.5%
NATIVE AMERICAN+*
e 65.9%

22020 Diversity Annual Report (https://diversity.google/).
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Race (Plus system categories) U.S.- Gender

Asiant Blacks Latinx+ :::'_w_ Whites Women Men
Leadership
2014 24.2% 1.7% 2.2% 0.6% T32% 20.6% 79.4%
2015 25.0% 20% 2.0% 0.9% T22% 23.2% 76.8%
2016 25 8% 18% 21 0 240 76.0
207 27 1% 0% 4% o8s 69 6% 7475 75 8%

18 4 ™ 08% [ 3 4

2019 28.9% 6% 3% o 666 b4 736
2020 296N " r 0.5 655 269 73

As shown above, in the U.S., Google has a workforce that is 2.6% Black, 3.7%
Latinx and 0.5% Native American, while its leadership is only 26.9% women. As with
many corporations, individual wealth tends to be greatest for the founders and their
investors and diminishing for those that come later. The Google data need to be viewed
with respect to time to understand their impact on inequality, which, again, is a root
cause of the access to justice and justice gap problem. In other words, disadvantaged
minorities and women were largely excluded from the wealth generation engine of
“Silicon Valley”. Economic studies may demonstrate that the impact may be similar to
the impact of the discriminatory practices of handling of home loans post-WWII.> In
essence, the lost opportunity for disadvantaged minorities and women is likely
irreparable and will have consequences for generations to come.

As to another one of the firms mentioned by Tomaskovic-Devey et al., Amazon, it
is known for “innovations” in state and local sales tax arbitrage (i.e., regulatory
arbitrage), along with “efficient” low wage warehouses. Such disruptive innovations act
to concentrate wealth at the expense of states and local communities. Amazon’s

strategy stands as an example of “innovation” rushing ahead of regulation, as is the

® See, e.g., Rothstein, R., The Color Of Law: A Forgotten History Of How Our Government Segregated
America, 2017 (ISBN: 978-1631492853).
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current case with artificial intelligence (Al) or, more appropriately, machine learning
(ML).*®

* See, e.g., The Guardian in an August 2017 article entitled “Rise of the racist robots — how Al is learning
all our worst impulses”:
In May last year, a stunning report claimed that a computer program used by a US court for risk
assessment was biased against black prisoners. The program, Correctional Offender
Management Profiling for Alternative Sanctions (Compas), was much more prone to mistakenly
label black defendants as likely to reoffend — wrongly flagging them at almost twice the rate as
white people (45% to 24%), according to the investigative journalism organisation ProPublica.

“If you’re not careful, you risk automating the exact same biases these programs are supposed to
eliminate,” says Kristian Lum, the lead statistician at the San Francisco-based, non-profit Human
Rights Data Analysis Group (HRDAG). Last year, Lum and a co-author showed that PredPol, a
program for police departments that predicts hotspots where future crime might occur, could
potentially get stuck in a feedback loop of over-policing majority black and brown
neighbourhoods. The program was “learning” from previous crime reports. For Samuel
Sinyangwe, a justice activist and policy researcher, this kind of approach is “especially nefarious”
because police can say: “We’re not being biased, we're just doing what the math tells us.” And
the public perception might be that the algorithms are impartial.

https://www.theguardian.com/inequality/2017/aug/08/rise-of-the-racist-robots-how-ai-is-learning-
all-our-worst-impulses

Pro Publica’s expose on was entitled “Machine Bias”, concluding: “There’s software used across the
country to predict future criminals. And it’s biased against blacks.” (Angwin et al., ProPublica, May 23,
2016).

® U.S. National Transportation and Safety Board (NTSB), Accident Report, NTSB/HAR-20/01, PB2020-
100112 (Tesla Crash, Mountain View, California):

According to performance data downloaded from the vehicle, the driver was using the advanced
driver assistance features traffic-aware cruise control and autosteer lane-keeping assistance,
which Tesla refers to as “autopilot.” As the Tesla approached the paved gore area dividing the
main travel lanes of US-101 from the SH-85 exit ramp, it moved to the left and entered the gore
area.[1] The Tesla continued traveling through the gore area and struck a previously damaged
crash attenuator at a speed of about 71 mph.[2] The crash attenuator was located at the end of a
concrete median barrier. The speed limit on this area of roadway is 65 mph. Preliminary recorded
data indicate that the traffic-aware cruise control speed was set to 75 mph at the time of the
crash.[3] The impact rotated the Tesla counterclockwise and caused a separation of the front
portion of the vehicle. The Tesla was involved in subsequent collisions with two other vehicles, a
2010 Mazda 3 and a 2017 Audi A4 (see figure 1).

NTSB identified the following safety issues:

* Driver distraction

* Risk mitigation pertaining to monitoring driver engagement

* Risk assessment pertaining to operational design domain

« Limitations of collision avoidance systems

« Insufficient federal oversight of partial driving automation systems

* Need for event data recording requirements for driving automation systems, and
» Highway infrastructure issues
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As to the Covid-19 pandemic, it has exposed “weird” behavior in Al algorithms.®
As such, contrary to the statements of Mr. Solomon of the SCL to rush forward with
‘innovation” and amendment to Rule 5.4 because of the Covid-19 pandemic (see May

14, 2020 Board Meeting transcript), this is the time to take it slow.

As to Amazon, the Covid-19 pandemic has not only exposed Al issues (see, e.g.,
Heaven 2020) but also tensions resulting from between-workplace inequality. For
example, consider the recent firing of warehouse employees that allegedly complained
about a lack of personal protection equipment (PPE) as explained by Mr. Tim Bray, a
Vice President and Distinguished Engineer at Amazon Web Services in his resignation
blog post “Bye, Amazon” of May 2020:

We don’t need to invent anything new; a combination of antitrust and living-wage
and worker-empowerment legislation, rigorously enforced, offers a clear path
forward.”

The expert insider, Mr. Bray, is correct, “[w]e don’t need to invent anything new”.
Antitrust enforcement against some California companies, living wages in places like
Palo Alto (i.e., well-beyond $15 per hour), and worker-empowerment legislation will go
far to address the access to justice and justice gap problem.

The ATILS Task Force overlooks workplace inequalities and corporate antitrust
issues as part of a solution to access to justice and rather hones its focus squarely on
perceived antitrust issues of the State Bar and the licensing of attorneys. The ATILS
Task Force seems to have missed the elephant in the room; perhaps because it is the

elephant speaking.

® Heaven, W.D., Our weird behavior during the pandemic is messing with Al models, Machine-learning
models trained on normal behavior are showing cracks —forcing humans to step in to set them straight.
Technology Review (MIT), May 11, 2020 (https://www.technologyreview.com /2020/05/11/1001563/covid-
pandemic-broken-ai-machine-learning-amazon-retail-fraud-humans-in-the-loop/):

What’s clear is that the pandemic has revealed how intertwined our lives are with Al, exposing a
delicate codependence in which changes to our behavior change how Al works, and changes to
how Al works change our behavior. This is also a reminder that human involvement in automated
systems remains key. “You can never sit and forget when you're in such extraordinary
circumstances,” says Cline.

4 Bray, T., Bye, Amazon (https://www.tbray.org/ongoing/\When/202x/2020/04/29/Leaving-Amazon).
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The ATILS Task Force exhibited a strong bias toward an economic ideology,
which, as explained by Tomaskovic-Devey et al. and an expert insider, Mr. Tim Bray
(former Amazon VP), appears to be an underlying cause of the access to justice and

justice gap problem.

ATILIS Evidence of Economic Ideological Bias

Perceptions of an economic ideological bias of the ATILS Task Force was
highlighted in an article by the ABA Journal, entitled “Attorneys question presence of
tech industry insiders on California bar task force for reforming legal industry”.® The title
of the article is open to question, particularly the use of “attorneys” being the
questioners. For the ATILS Task Force, that may be a reason for its mission creep into
mechanisms to deregulate the practice of law (i.e., to hide the elephant from attorney
interrogation).

During the May 14, 2020 meeting of the Board of Trustees of the State Bar of
California (State Bar), Mr. Jason Solomon, Director of the Stanford Center on Legal
Profession (SCL) stated that “non-lawyer ownership is the key pillar to all the other
recommendations” and that Prof. Deborah Rhode is “perhaps the leading authority in
the world on access to justice, legal ethics rules and the relationship between the two”
(emphasis in original).

Mr. Solomon continued, citing evidence in England, which has instituted a
framework for so-called “McKenzie Friends”. In contrast to Mr. Solomon’s opinion, the
author of a recent study as to McKenzie Friends concluded:

To help protect the many vulnerable people in these cases, we need to see a
move towards a more regulated environment with increased transparency to
make sure that people know the information they are accessing and the legal
qualifications of those advising them.®

Further, the Law Society president Simon Davis added:

® Moran, L., Attorneys question presence of tech industry insiders on California bar task force for
reforming legal industry, ABA Journal, December 5, 2019 (https://www.abajournal.com/
web/article/california-nonlawyer).

o Slingo, J., McKenzie friends giving ‘biased and misleading’ advice, university study finds, The Law
Society Gazette, December 10, 2019 (https://www.lawgazette.co.uk/news/mckenzie-friends-giving-
biased-and-misleading-advice-university-study-finds/5102464.article).
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McKenzie friends are unregulated and the term covers a multitude of informal

roles, so there is no centralised data we know of that shows how many people
are assisted in this way, but as legal aid cuts bite deeper and more people are
forced to deal with legal problems without a solicitor, unscrupulous McKenzie

friends may take advantage of an unmet need."®

Given the foregoing 2019 evidence and opinions on McKenzie Friends, the
statements of Mr. Solomon that rely on the UK experience deserve scrutiny.

As to the global “expert” mentioned by Mr. Solomon, Prof. Rhode of Stanford
University, she seeks, not amendment, but repeal of Rule 5.4, as stated in the White
Paper of April 2020 (SCL White Paper) referred to by Mr. Solomon in the May 14, 2020

Board meeting. Specifically Prof. Rhode contends: “there has long been a consensus

among both legal ethics scholars and experts on the legal services market that Rule 5.4

should be repealed”."

In the SCL White Paper, Prof. Rhode points to LegalZoom and Rocket Lawyer in
support of repealing Rule 5.4. LegalZoom’s business plan may be best understood by a
U.S. Securities and Exchange Commission (SEC) filing and Rocket Lawyer may be best
understood by its backers, which include a financial backer (Google Ventures) with ties
to the world’s most widespread Internet search engine, an underlying platform for the
world’s largest paid advertising service. " Further, while LegalZoom and Rocket
Lawyer are adverse to each other, Prof. Rhode, LegalZoom and Rocket Lawyer are
unified in seeking to repeal Rule 5.4."

Evidence pertaining to Prof. Rhode’s opinions and bias can be found elsewhere,
for example, consider a talk of October 31, 2019 at the SCL, where Prof. Rhode had the

following to say:

91d.

" Solomon, J., D. Rhode, A. Wanless, How Reforming Rule 5.4 Would Benefit Lawyers and Consumers,
Promote Innovation, and Increase Access to Justice, Stanford Center on Legal Profession, April 2020, at
p. 2 (https://www-cdn.law.stanford.edu/wp-content/uploads/2020/04/Rule_5.4_Whitepaper_-_Final.pdf).
2 LegalZoom Amendment No. 5 to FORM S-1 REGISTRATION STATEMENT, as filed with the Securities
and Exchange Commission on August 1, 2012, Registration No. 333-181332.

¥ Rao, L., Rocket Lawyer Acquires LawPivot To Add A Quora-Like Q&A Platform To Online Legal
Services, TechCrunch, January 14, 2013 (https://techcrunch.com/2013/01/14/rocket-lawyer-acquires-
lawpivot-to-add-a-quora-like-ga-platform-to-online-legal-services-site/).

' Evangelista, B., LegalZoom sues Rocket Lawyer, SF GATE, November 28, 2012
(https://www.sfgate.com/business/article/LegalZoom-sues-Rocket-Lawyer-4075061.php).
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The legal profession’s own regulatory rules are a big part of the problem.

| just had one of the leaders of the UK Regulatory Reform Initiative who was
attending our conference come to my legal ethics class. In arguing that the U.S.
needs an independent regulatory agency similar to the one in Great Britain, he
asked students, ‘How many of you think that Wells Fargo should decide what the
regulations should be for the financial services industry? Raise your hands!’ That
thought experiment pushes us to ask: Why should American courts grant so
much power to the organized bar to define and enforce conduct regulations when
it has such a vested interest in protecting the status and income of its
members?'®

Prof. Rhode’s citation to Wells Fargo, N.A., is quite misplaced. In reality, the
U.S. Office of the Comptroller of the Currency (OCC) had a revolving door that
essentially made it a self-regulatory scheme or, in other words, an agency acting under
regulatory capture where it was able to “decide what the regulations should be for the
financial services industry”.

Further, Wells Fargo, N.A., is a national bank subject to federal authority, a
status that sets it apart as “too big to fail”. There are no law firms in the U.S. that have
achieved the status of “too big to fail”; though, through repeal of Rule 5.4 and the inflow
of investor cash and other resources (e.g., search engines and associated advertising
and marketing), one day, there may be. And, if so, what then? Prof. Rhode appears to
have no answer.

While Prof. Rhode may have some academic expertise, Prof. Rhode may not
have been on the ground involved in lawsuits against the NA banks during the
financial/mortgage crisis where homeowners were regularly shunted by the OCC, an
agency captured by those it had been tasked to regulate. Prof. Rhode, under the guise
of access to justice, appears to be posed to replicate the faulty regulatory framework
(i.e., veiled self-regulation) that seriously harmed millions of consumers.

The story of the national banks and the OCC, the type of regulation identified by
Prof. Rhode, is told in a U.S. Government Accounting Office (GAO) report entitled

' Rhode, D. and S. Driscoll, Stanford Law School’s Deborah Rhode on the Access to Justice Challenge
in U.S., November 18, 2019 (https://law.stanford.edu/2019/11/18/314315/).
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“Large Bank Supervision: OCC Could Better Address Risk of Regulatory Capture”,
GAO-19-69: Published: Jan 24, 2019. Publicly Released: Feb 25, 2019.

“‘Regulatory capture” is when regulators act in the interest of the industry they’re
regulating, rather than in service of the public good. This can be a significant
problem in banking regulation, where regulators may be swayed by future job
offerings and more.

We looked at ways to reduce the risk of regulatory capture at the Office of the
Comptroller of the Currency—which supervises the nation's largest banks—and
found weaknesses. For example, when OCC selects a team to examine a bank,
it does not have a policy to check data that could indicate conflicts of interest.

Further evidence of Prof. Rhode’s economic ideology can be found in the talk of
October 31, 2019 at the SCL, where she responded to a question “Are you optimistic
about change?”, answering:

Yes. And here, technology has made an enormous difference. For many years,
for example, the Bar was able to shut down non-lawyer providers who were
largely solo practitioners or part of small-scale organizations. Now that they're
online, that’s a much harder task. And when you have large online platforms like
Legal Zoom, with resources to fight the bar, and when you have demand
bubbling up from consumers who want easily accessible affordable assistance
online, the train to reform has left the station. Many enlightened members of the
bar recognize that they need to be less part of the problem, and more part of the
solution. And if they don’t figure out a way to do that, it will be done for them in
ways that they don'’t like. So yes, | am an optimistic. | think there’s much more
possibility for change than when | started writing about this four decades ago, but
| don’t underestimate the challenges in getting to where equal justice will be more
than just a slogan that we put on courthouse doors.

A prior comment submitted to the ATILS Task Force pointed to issues in the
opinion of Prof. Gillian Hadfield, who appears to abide by an economic ideology similar
to Prof. Rhode:

An ABA journal article on the Task Force cited Prof. Hadfield, University of
Toronto Faculty of Law and Advisor to LegalZoom, who authored of a 2008
CATO/Charles Koch Foundation position paper “Legal Barriers to Innovation”:
“The bar’s control over corporate legal markets is growing more costly”.

16 Large Bank Supervision: OCC Could Better Address Risk of Regulatory Capture”, GAO-19-69:
Published: Jan 24, 2019. Publicly Released: Feb 25, 2019 (https://www.gao.gov/products/gao-19-69).
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Hadfield distinguishes “two very different functions of the law”: (i)
“democratic/political” and (ii) “supporting efficient market transactions”. Hadfield
asserts that the latter is not to be judged by “how well it promotes the normative
democratic goals of equality, autonomy, dignity, and so on, but rather by how
well it promotes economic activity and efficiency’.

The Task Force blurs the bright line if it believes that “access to justice” for
individuals and disadvantaged communities will be solved through deregulation-
based “efficient market transactions” that are, by their very nature, in Hadfield’s
words, not concerned with “equality, autonomy, dignity, and so on”.

Today, Hadfield’s 2008 opinion is clearly not enough for the proponents of
‘innovation”, and their tightly-leashed, overly-financed “start-ups”, who assert that
the CA Bar is unjustly hindering their access to legal markets that differ
significantly from corporate legal markets.

The CA Bar'’s resources should not be used to entertain the overly-financed “for-
profit dreamers” under the banner “Access [to Justice] Through Innovation”. It is
clear that they conflate “innovation” with what they desire: “deregulation”. In
deregulating hospitals, have health care costs decreased? No. Have outcomes
improved? No. Is “universal access to legal services”, akin to universal health
care services, worth consideration? Perhaps.

The SCL White Paper provides additional evidence to tie the opinions of Prof.
Rhode and Prof. Hadfield to their underlying economic ideology, particularly as to how
other “professions” have been deregulated. For example, at p. 9 of the SCL White
Paper, Prof. Rhode states:

In this respect, law compares unfavorably to medicine, where doctors have
considerably more flexibility in the contractual and organizational arrangements
that they use to deliver care. Many doctors are employees of health care
organizations such as hospitals or HMOs (not owned by physicians), which offers
them a salary in exchange for the revenue they bring in. That is a practice that
the bar’s ethical rules prohibit. Other doctors are part of a group medical practice
where they may have an owner-ship stake, but also have revenue or profit-
sharing arrangements with other entities — another structure impermissible in law.

To be sure, the presence of third-party payers such as private insurance or
government programs has played a major role in expanding access to medical
care. However, the delivery of those services has been achieved through a
variety of contractual and organizational structures that share the risks, rewards,
and incentives among physicians, people with business and management
expertise, and investors.* Like lawyers, doctors have ethical obligations to their
patients, which may conflict with financial considerations, but the profession has
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found ways to regulate such conflicts without banning cost-effective service
delivery structures.

What is proposed by Prof. Rhode is a gig master/gig worker hierarchy, as aligned
with the example of Amazon, above. The Covid-19 pandemic has exposed serious
inequalities (who dies and who lives) and flaws in supply chains, including the supply of
hospital beds, where those supply chains were honed to maximize profit without
adequate resiliency, as alluded to by Nobel Laureate Prof. Joseph Stiglitz."’

We have a safety net that is inadequate. The inequality in the US is so large.
This disease has targeted those with the poorest health. In the advanced world,
the US is one of the countries with the poorest health overall and the greatest
health inequality.

* % %

| hope we emerge from this with the perspective that multilateralism is even more
important than we thought. It can’t just be a corporate-driven globalisation. We
have to make it more resilient.

Health insurance companies, while being “non-profit”, actively seek to maximize
profits. The Affordable Care Act’s percentage limitations on profits drive costs upwardly
to maximize health insurer profits, which have increased by billions, as reported this
year by Oregon Public Broadcasting (OPB)."®

In recent years, people who buy health insurance on the individual market have
experienced steep premium hikes, higher deductibles and increases in other out-
of-pocket expenses. At the same time, Washington’s three biggest nonprofit
insurers have amassed nearly $4.5 billion in surpluses.

" Elliott, L., Top economist: US coronavirus response is like 'third world' country, The Guardian, April 22,
2020 (https://www.theguardian.com/business/2020/apr/22/top-economist-us-coronavirus-response-like-
third-world-country-joseph-stiglitz-donald-trump).

'8 Jenkins, A., Washington State Lawmakers Eyeing Health Insurers' Billions In Premium Surpluses,
Oregon Public Broadcasting, February 7, 2020 (https://www.opb.org/news/article/washington-state-
lawmakers-health-insurance-profits-private/):

In recent years, people who buy health insurance on the individual market have experienced
steep premium hikes, higher deductibles and increases in other out-of-pocket expenses. At the
same time, Washington’s three biggest nonprofit insurers have amassed nearly $4.5 billion in
surpluses.
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Thus, the term “non-profit” is rendered meaningless by the insider crafting of
“‘regulation”. For example, if profit is limited by regulation to 15% of gross, it's child’s

play to see that the way to increase profit is to increase gross. As such, health care

costs have skyrocketed.™
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As to physician pay:

The mean annual salary of a MD physician specialist is $175,011 in the US, and
$272,000 for surgeons. However, because of commodity inflation, increasing
negligent costs, steep price rise of rental, the annual salary range of a physician
varies and is not rising as fast as other professional pay.?°

Further:

The first step is getting into medical school. Besides high GPA, MCAT score and
other factors, you need money. By the time a student starts residency training,
which is when he first starts making money (see note below), he accumulates a
debt of approximately $250000. This includes the loan he receives for
undergraduate degree and medical school. While four years of Bachelor degree
costs around $50000, four years of medical school tuition fee is almost four times
that amount costing approx $50000 per annum. Thus the entry level physicians
earnings also goes into paying for student loan debt.

To facilitate the thrust of this comment in regards to the economic ideology of

some of the experts before ATILS, consider the following diagram.

Intent of Proposed Rule 5.4
(disruption of the legal profession)

Elected Politicians and Officials

Mobility

Regulators (Revolving Door)

Gig Masters / Financiers
(illegal monopolies)

b
g
g
a
4
o

'@_ ~ $250,000 per year
Gig Workers* \ 4
Profits $ L] Doctors H Professors Lawyers Mobility
Debt C Debt > H wy@ (Economic/Social Instability)

The Poor

* Medical and Academic Professions have
already been disrupted (e.qg., via union busting)

Costs of Higher Education: Regulators
MD Degree = $250,000 and four years
JD Degree = $150,000 and three years @]
PhD Degree = $100,000 and > three years

Banks

20 Physician Salary, December 12, 2017 (http://physician-salary.org/)
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As illustrated above, the intent of the proposed amendment to Rule 5.4 is to
disrupt the legal profession just as the medical profession and academic profession
have been disrupted. The opinions of Prof. Rhode must be viewed in light of data as to
health care, the medical profession and, importantly, the between-workplace
inequalities. Real data show that costs of health care and higher education have
increased rapidly, greater than the rate of inflation, under the economic ideology
promoted by Prof. Rhode.

Amendment of Rule 5.4 to include “non-profit” is a Trojan horse, as clearly
demonstrated by the “non-profit” health insurance companies that are effectively the gig
masters to gig worker doctors. What Prof. Rhode would like to see is gig master pay for
controllers of the legal profession become the same as gig master pay for the
controllers of the medical profession (i.e., a concentration of wealth). In a nutshell, the
proposed amendment to Rule 5.4 is merely another chapter in the ongoing economic
assault of unregulated MBA and economic “professions” against regulated professions,
where the spoils go to those that force deregulation to gain control (i.e., regulatory
disruption).

Underlying reasons for mission creep of the ATILS Task Force may include
undisclosed interests. As the Board of Trustees is tasked to protect the public, it should

demand full disclosures of all group members and academics or other “experts”.

Transparency

As recognized by the U.S. GAO, transparency is key to any regulatory framework
that aims to protect the public. Transparency helps to prevent regulatory capture. The
U.S. GAO identified the lack of a conflict of interest check as a weakness that increases
the risk of regulatory capture.

For any group that is to consider proceeding under Option 1 of the ATILS Task
Force, the Board of Trustees should require the completion of a conflicts of interest
form, which should be available to the public. If a person is not willing to complete such
a form and make it public, that person should not be allowed to participate. In so doing,

the Board of Trustees will be acting to protect the public.
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Conclusion

Mission creep of the ATILS Task Force has made it quite difficult for an ordinary
member of the public to comment. The ATILS Task Force has generated and
considered data and studies on a wide range of topics. The data and studies continue
and overwhelm. The data and studies are supported by deep-pockets, which an
ordinary member of the public does not have. Fact checking each of the studies is an
arduous task, which would take hundreds if not thousands of hours. The volume of
information involved is overwhelming, to the point of merely accepting “trust us”, which
is a known lobbying strategy. However, “trust us” is not acceptable as to the
consequences that may flow from the proposed amendment to Rule 5.4.

Many of the studies and opinions come from those with ties to Stanford
University, which, as mentioned, is in Palo Alto, California. That community stands out
as an example of wealth concentration achieved through deregulation and
marketing/advertising schemes targeting consumers that have advanced more quickly
than regulation. To label such schemes as rooted in “innovative technology” is highly
questionable (i.e., controlling the ranking of search results in accordance with paid
advertisements is not “high tech”).

The Canadian expert, Prof. Hadfield, holds JD and PhD degrees from Stanford
University and was a fellow of the Hoover Institution; noting that Canada ranks high
along with the U.S. in between-workplace inequalities. History has shown that Stanford
University and the Hoover Institution are not infallible, as demonstrated by the Theranos
scandal, where the rise of Ms. Elizabeth Holmes would have been improbable without
the support of Prof. Channing Robertson (Chemical Engineering), esteemed members
of the Hoover Institution (e.g., George Schultz) and a venture capital community
overflowing with cash. The Theranos scandal is proof that experts fail and that where
the public is to be protected, heightened scrutiny and caution are warranted.

On the facts, expert opinions may be right or they may be wrong. Biased
opinions, however, are more costly as they demand additional resources to investigate

the interrelationships between fact, opinion and bias.
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When it comes to innovation in law, Stanford University’s Prof. Channing
Robertson should be applauded, as he served as an unbiased, scientific expert in
numerous product liability cases:

Robertson's experience in discussing scientific issues in a judicial setting also led
him to become a charter member of the National Academy of Sciences'
Committee on Science, Technology and Law. Formed in 1999, the committee
was charged with bringing the scientific and legal communities together to
investigate issues such as the role of science in civil and criminal litigation, the
use of human suszects in scientific trials and issues pertaining to science and
national security. '

Prof. Robertson’s work fostered the formation of the National Academy of
Sciences' Committee on Science, Technology and Law (CSTL). As to the ATILS Task

Force, one must logically ask, where was the CSTL?

This comment has identified various issues pertaining to the ATILS Task Force
and the proposed amendment to Rule 5.4. The overall thrust of this comment is to take
it slow and perform the required due diligence.

The author of this comment has been a practicing patent attorney since 1998 and
was formerly a product development manager at Procter & Gamble, Europe, Middle
East and Africa, where he sat on the American Chamber of Commerce Sub-committee
for Consumer Affairs and Public Health before the European Community/European
Union on behalf of Procter & Gamble, Europe, Middle East & Africa. From that
experience, it is evident that technology has been utilized to transform advertising and
manipulation of humans, largely through collection of personal data, again, utilized in a
manner that ran far ahead of the regulators.

The author also served as a volunteer with the U.S. Small Business
Administration’s Service Corps of Retired Executives (SBA-SCORE), which should be a
considered as a key partner in addressing the access to justice and justice gap
problem. However, it seems like CSTL, SBA-SCORE was not at the table.

?" The not-so-retiring retirement of Channing Robertson: How an unassuming professor of chemical
engineering helped save lives, change forensic science and bring down Big Tobacco, February 28, 2012
(https://engineering.stanford.edu/news/not-so-retiring-retirement-channing-robertson).
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The author has performed pro bono work in Native American communities,
including drafting testimony for presentation to the U.S. Senate concerning the Federal
Indian Arts and Crafts Act of 1990 (P.L.101-644).

Additional pro bono experience includes serving as an Adjunct Lecturer at the
National Law University of India (2004/2005), where a faculty member said: “Some
profit off of poverty, as an untransformable and inexhaustible resource”. As to that
point, the Board of Trustees of the State Bar of California should not entertain measures
that promote profits from poverty, particularly when alternative strategies exist, which
include formation of partnerships with entities such as SBA-SCORE, increasing pro
bono demands on members, and advancements to the use of paraprofessionals. %

In a broader view, the State Bar of California should promote human rights to
health care, higher education and access to legal services. Certainly, such rights would
be a realistic step toward addressing inequalities and the access to justice and justice
gap problem.

As a member of the State Bar of California, | appreciate this opportunity to
comment and thank the Board members for their service to protect the public of the
State of California. This comment is submitted on my own behalf, albeit rushed given
the short time frame between the May 14, 2020 meeting and the May 18, 2020 deadline

for comments.

Sincerely,

/Brian J. Pangrle/

Brian J. Pangrle, JD, PhD

Licensed Attorney: CA, DC, NM

Reg. USPTO

Admitted Supreme Court of the United States

?2 Prof. Hadfield’s opinion as to 900 hours per attorney to satisfy the demands of those lacking access to
justice should be viewed in context, along with her position as legal advisor to LegalZoom (see, e.g., SEC
filing of LegalZoom at footnote 12).
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ASSOCIA

May 15, 2020

Board of Trustees

The State Bar of California
180 Howard Street

San Francisco, CA 94105

Re: Proposed Amended California Rule of Professional Conduct 5.4
Dear Trustees:

The California Lawyers Association Ethics Committee has considered the
proposed changes to Rule 5.4, which restricts fee-sharing with non-lawyers. The CLA
Ethics Committee supports the proposed change to add a limited exception to sharing
legal fees with non-profits, but suggests that the structure of the changes be set forth in
a clearer manner.

Rule 5.4 prohibits a lawyer or law firm from sharing legal fees with a non-lawyer
as a general rule. There are limited exceptions, including paying fees for a period of
time to the lawyer’s estate following the lawyer’s death; purchasing a practice of a
deceased lawyer; including nonlawyer employees in a profit-sharing or retirement plan;
paying a referral fee to a State Bar approved Lawyer Referral Service and sharing a
court-awarded legal fees to a non-profit organization that employed the lawyer in the
matter.

The purpose behind Rule 5.4 is to protect a lawyer’s professional independence
and judgment. It is designed to protect the integrity of the attorney-client relationship,
prevent control over attorney’s legal services shifting to laypersons and ensure the
client’s best interests remains paramount. (Los Angeles County Bar Assn. Form. Op.
510 (2003) [applying former Cal. Rules Prof. Conduct, rule 1-320(A)]). Generally, fee
sharing with non-lawyers is precluded because of the danger of increasing the total fees
charged. Such a practice risks encouraging competitive solicitation for lawyers and
permitting referring non-lawyers to select the lawyer who pays the most generous fee-
split. (Gassman v. State Bar (1976) 18 Cal.3d 125, 132).

The proposed change to Rule 5.4(a)(5) expands the exception for payment of
fees arising from a settlement to a non-profit organization that qualifies under section
501(c)(3). This should enhance and encourage non-profits and their lawyers to take on
“social change” litigation since a favorable result may benefit the financially strapped

400 Capitol Mall, Suite 650
Sacramento, CA 95814

916-516-1760
calawyers.org
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non-profit. By limiting this exception to those non-profit organizations that are section
501(c)(3) organizations, the potential danger of interference with the lawyer’s
professional judgment and independence is reduced. This addition promotes access to
justice concerns expressed by a number of commentators and formed one of the bases
for the creation of the ATILS Task Force. Given the large number of cases that settle,
allowing a lawyer to share fees with a non-profit 501(c)(3) entity involved in bringing the
case to the lawyer would appear to promote providing legal services to the underserved.

In the opinion of the CLA Ethics Committee, the proposed change should be
broken out into a separate subparagraph (6) and read as follows: (6) where a nonprofit
organization qualified under IRS Code section 501(c)(3) employs, retains, recommends,
or facilitates employment of a lawyer in a matter where the legal fees arise from
settlement, the lawyer or law firm may share or pay the legal fee to that nonprofit
organization. The current proposed amendment combines two distinct exceptions into a
single paragraph which may result in confusion in interpreting its meaning.

In the opinion of the CLA Ethics Committee, such a fee split would constitute a
significant development to be communicated to the lawyer’s client as required by Rule
1.4 and Business and Professions Code section 6068, subdivision (m). (See proposed
Comment [4] to Rule 5.4(a).) Notwithstanding the ability to share fees with a non-profit
organization that is involved in referring the matter to the lawyer, it is important that the
lawyer communicate the fee-sharing arrangement with the client and comply with the
ethical duties under the Rules, the Business and Professions Code, and common law.

While fee-sharing with non-lawyers has many inherent dangers, the benefits of
encouraging legal aid organizations to work with lawyers to bring “social change”
litigation outweighs the risk in these limited circumstances.

Sincerely,
| pedltn € fitaty "~
il [/
David Majchrzak
Co-Chair

California Lawyers Association Ethics
Committee
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To:  Task Force on Access Through Innovation of Legal Services (ATILS)
State Bar of California
180 Howard Street
San Francisco, CA 94105

Fr:  The Lacuna Consortium

Re:  The Model Rules of Professional Conduct Commentary — The impact of Rule 5.4 and its
the amendments on the Lacuna Coin Project, and the potential unknown implications for
Guarantors that may collect fees if they render legal services.

Date: May 18, 2020

Dear ATILS Task Force Members,

This comment is submitted by the Lacuna Consortium (“the Consortium’) represented by the
Brooklyn Law School Incubator & Policy (BLIP) Clinic to address the impacts of Rule 5.4 on
the Lacuna Coin Project. Specifically, the unknown implications for Guarantors,' who may
collect fees and perform legal services that Lacuna Coin Contractors? are unable to fulfill.

At its initial conception, the Consortium was founded to explore the unclear and uncharted
waters at the intersection of technology and the law. Etymologically, the word “lacuna” is
derived from the Latin phrase “lacunae intra legem,” which translates to the idea that a law may
proscribe behaviors and actions, but be silent or unclear (non liquet) when applied to the context
of a specific situation. The situation we address herein concerns law school graduates
(“graduates”) tokenizing® themselves on the Ethereum blockchain and using the purchase of their
tokens as consideration for option contracts that include a preferred rate on post bar legal
services. Where the preferred rate on the future services are ensured by a Guarantor.

As an entity, the Consortium was born during the height of the novel coronavirus (COVID-19)
global pandemic in 2020 at the BLIP Clinic. The BLIP community at large acknowledged the
well-recognized and acute plight that graduates would face when exploring ways to cover costs
between obtaining their Juris Doctor (JD) or Masters of Law (LLM) and sitting for the bar exam.
Accordingly, the BLIP students, authorized to practice law under their supervising attorneys and
professors, Jonathan Askin and Lynda Braun, realized that this plight would be exacerbated by
the global pandemic, and the ripple effects would change job markets, society, the legal industry,
and by extension the relationships between lawyers, graduates, and clients forever.

1 Guarantors would include professional for-profit or non-profit legal services providers, who would
guarantee fulfillment of the contracts described herein if the Contractor is unable to satisfy the contract.
2 Contractors are law school graduates that are creating option contracts for a preferred rate on future
legal services.
3 Here, tokenization is the process of creating digital assets that represents rights that an individual
confers to future token owners; See also Tokens, and Coins vs Tokens, Blockchain & Crypto Vocabulary
101 TryCrypto, https://www.trycrypto.com/blockchain-101/blockchain-crypto-vocabulary-101 (last visited
May 18, 2020).

Page 1 of 6



Introduction to the Lacuna Coin Project

As aresult of contemplating the plight of graduates during the COVID-19 pandemic, the
Consortium developed the Lacuna Coin Project with the aim to provide newly-minted graduates
with a tool kit and platform to showcase and promote the knowledge, skills, experience, and
overall expertise they have cultivated while earning their legal degree. Accordingly, the
Consortium accomplishes the goal of the Lacuna Coin Project by implementing a new
framework for tokenization, while affording potential future clients the unique opportunity to
purchase the graduates tokens (“Lacuna Coins”).

In the current iteration of the Lacuna Coin Project, graduates would place themselves on the
Ethereum blockchain by using the Consortium’s certification marked tool kit as a resource to
facilitate the creation of their Lacuna Coins. Ultimately, by providing graduates with this
framework, the Consortium would be encouraging the institutionalization of option contracts for
a preferred rate on post bar admission legal services, while promoting access to justice and
awareness of blockchain and distributed ledger technologies.

Purpose and structure of this Comment

However, despite the positive intentions of the Lacuna Coin Project, the Consortium realizes that
the appointment of Guarantors could be threatened by the uncertainty of California ethics Rule
5.4 and its pending amendments. Therefore, the Consortium is submitting this comment to
advocate for an amendment, clarification, declaration, or exception to Rule 5.4 that states that
Guarantors would be compliant with the professional rules. Accordingly, the comment
accomplishes this goal by outlining the need for the Project, exploring the context and structure
of the Project, while also addressing the Project’s compliance with Rule 5.4.

The need for the Lacuna Coin Project

The need for projects such as the Lacuna Coin Project becomes evident when viewed through the
perspective of access to justice and the needs graduates confront between graduating and taking
the bar exam. For example, because of the adverse economic impact of COVID-19, graduates
may be force to—due to circumstances beyond their control—delay bar admission and/or
increase their financial debt.

In order to address these concerns, a new paradigm must be developed and adopted. In a recent
ABA article, Teresa J. Schmid, the director of the American Bar Association Center for
Professional Responsibility, expressed her view on the need for novel concepts in the legal field.*
Ms. Schmid states:

“...the legal profession is confronting unprecedented barriers to its survival and to its capacity for
meeting the dual demands of access to justice and protection of the public. If necessity was once

called the mother of invention, that expression insufficiently captures these times. It is now more
accurate to say that survival is an insatiable despot that demands continuous innovation as its

* See Schmid, Teresa J., ABA Journal, Leadership, innovation and the new normal,
https://www.americanbar.org/news/abanews/publications/youraba/2020/youraba-may-2020/leadership-
innovation-new-normal/ (last visited May 18,2020).
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tribute. Continuous innovation is a tall order for any community, let alone one whose most
influential institutional representative was founded in 1878.”°

The Consortium subscribes to Ms. Schmid’s rhetoric regarding the need for novel concepts and
solutions in the legal system. Accordingly, the Consortium proposes that it answers Ms.
Schmid’s call to action with the implementation of the Lacuna Coin Project.

The Lacuna Coin Project’s structure and implementation

Overall, the untenable paradigm of graduates requires a new, sensible, and workable solution.
The Lacuna Coin tool kit would require graduates to inform Lacuna Coin purchasers
(“Contractees”) that the digital tokens do not represent an investment, and there is no monetary
return or financial gain for purchasers. The purchase of a graduate’s Lacuna Coin would be to
strictly provide consideration for the option on preferred pricing for future legal services.
Currently the Consortium envisions that the option contract would also govern the type of
service to be offered and the reasonable duration for the option to remain open. Through the use
of a Lacuna Coin certification mark, graduates that do not adhere to the policies and guidelines
of the tool kit would be prohibited from using the Lacuna Coin branding for their tokens. In other
words, graduates that conform to the policies and guidelines of the tool kit would be allowed to
use the following naming convention for their tokens: “Lacuna Coin: graduates’ first and last
name.”

The Consortium also envisions that the Lacuna Coin Project would have a public-facing website
where graduates would create profiles that contain basic biographical and contact information,
areas of law in which they intend to practice once they have gained admission to their state’s bar
association, as well as the graduates various experiences during their law school career.

Contractual concerns: The need for Guarantors

As previously stated, to ensure Contractees have the ability to exercise their future options, the
template option contract located in the Lacuna Coin tool kit would require graduates to appoint
individual practitioners, law firms, non-profit organizations, or law school clinics as Guarantors
for the preferred rate on future legal services. In other words, Guarantors would fulfill the
Contractors obligations and step in to provide the legal service at the same rate contemplated
between the Contractor and Contractee.

The scenarios in which a Guarantor would need to step in if a Contractor is unable to perform
their contractual obligations include but are not limited to:

e The Contractor has secured a job at a law firm or other organization that forbids
the Contractor from fulfilling the option contract;

e The Contractor has not passed the bar by the time in which the option could be
exercised; or

e The Contractor is incapacitated and cannot practice law or has died.

In addition to the contractual issues, general aspects of the Lacuna Coin project may implicate
ethical concerns outlined below.

S d.
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Ethical concerns for the Lacuna Coin Project

The Consortium has structured the Lacuna Coin Project to be in compliance with various ethics
rules, court decisions, and regulations. For example, the Lacuna Coin certification mark would
prohibit the use of Lacuna Coins in a way that could be interpreted as the unauthorized practice
of law. Specifically, Lacuna Coin option contracts would not offer legal services in consideration
for the purchase of Lacuna Coins. Rather, they offer a set rate for future legal services. Again, as
previously discussed, the consideration here is solely and exclusively for an option to have future
legal services at a preferred rate. As per the Lacuna Coin certification mark, Contractors would
only engage in the practice of law when they are licensed.

Once Contractors have been admitted to the bar, the certification mark would obligate
Contractors to remove themselves from the Lacuna Coin Project website. This would mitigate
and limit the ability for licensed Contractors to further sell their Lacuna Coins.

In the future, if Contractees choose to exercise their option, a second contract would be
negotiated between the Contractor and the Contractee. The second contract would be a standard
retainer agreement between a licensed attorney and a client for the preferred rate upon which
they previously agreed. The second contract would clearly articulate the formation of an
attorney-client relationship, the scope of the representation, the specific services to be rendered,
and all other provisions of standard enforceable retainer agreements. Ultimately, the Consortium
would not oversee, manage, or profit from the proceeds of Lacuna Coins purchases or any
exercised legal service governed by a separate retainer agreement.

The Lacuna Coin Project’s compliance with California Ethics Rule 5.4

To increase the likelihood of compliance with Rule 5.4, all Contractors displayed on the Lacuna
Coin website would negotiate their option contracts with Contractees as independent sole
contractors. The Lacuna Coin certification mark would require Contractors to act independently
to forbear the interpretation that the Lacuna Coin website constitutes a “law firm,” as the term is
understood in professional ethics rules. Moreover, the Consortium would not share or collect in
any fees Contractors charge their Contractees. However, regardless of these affirmations, if
Guarantors opt to collect the preferred rate upon rendering a legal service, the Consortium is
aware that their compliance with Rule 5.4 may not be clear. Below we address the above
concerns in detail.

Guarantors collecting fees for rendered services should not implicate a
fee-sharing arrangement between Contractors and Guarantors

(nonlawyers and lawyers)

The Consortium acknowledges that while a relationship between the Contractor and Guarantor
exists insofar as the relationship is formed via contract for such purposes as to serve as a surety,
a partnership does not exist as defined by Rule 5.4(b). In its current iteration, Rule 5.4(b) states,
“a lawyer shall not form a partnership or other organization with a nonlawyer if any of the
activities of the partnership or other organization consist of the practice of law.” Ultimately,
there is no partnership or agent relationship established between the Contractor and the
Guarantor. The relationship that exists between the parties—if any at all—exists purely through
the option contract. Cal. Corp. Code 16101 (9) defines a partnership as “an association of two or
more persons to carry on as co-owners in a business for profit.” Here, there would be no
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partnership between Contractors and Guarantors as defined by the California corporate code.
Accordingly, Guarantors fulfilling a Contractor’s contractual obligation and collecting the fees
for services rendered should not constitute a violation of ethics Rule 5.4(b).

In addition to Rule 5.4(b), Rule 5.4(a) states “a lawyer or law firm shall not share legal fees
directly or indirectly with a nonlawyer or with an organization that is not authorized to practice
law.” In the case of Chambers v. Kay the court addressed the issue of legal fees and held that
legal fees encompass any division of fees where the attorneys working for the client are not
partners or associates of each other.® Here, there is no division of fees between Contractors and
Guarantors. As previously stated, the Lacuna Coin Project includes two separate fee payments.
The first fee is consideration for the option contract. In other words, the purchase of Lacuna
Coins for a preferred rate on future legal services. This fee is collected solely by the Contractor,
a non-lawyer, and would never be seen by the Guarantor. The second fee is paid after the
Contractee decides to exercise the option contract. In other words, the second fee is the price the
Contractee pays when the legal service is rendered. This fee can only be collected by a licensed
lawyer in one of two ways: (i) The licensed attorney is the Contractor fulfilling their contractual
obligations for the preferred rate or (ii) the Guarantor, a lawyer, collects the fee because they
rendered a service the Contractor was unable to perform. In the latter scenario, any payments or
fees collected by the Guarantor would not be shared with the Contractor. Because the legal
service fee (the second fee) is not shared with any non-lawyer(s), nor is the fee for the referral of
services, and because the fee is separate from the fee that avails the option, such conduct should
not violate ethics Rule 5.4. In summary, there is no division in actual legal fees with the non-
lawyer if the Guarantor performs the legal service. California ethics Rule 5.4 applies to fee
divisions where work for the client is divided.” Accordingly, Rule 5.4 should not apply to the
conduct envisioned within the Lacuna Coin Project.

Benefits of the Lacuna Coin Project: Transparency

In addition to requesting an affirmation on compliance with the California ethics rules, the
Consortium further advocates that the Task Force and the State Bar issues a supplementary
amendment, clarification, declaration, or exception to Rule 5.4. The Consortium respectfully
request that any additional amendments to Rule 5.4 should address or relate to the structure
and/or implementation of the Lacuna Coin Project because of the myriad of benefits the Project
provides to graduates, the public, and the legal industry at large.

For example, the Project has the added benefit of increasing trust within the legal industry. The
blockchain technology that powers the Lacuna Coin Project relies on the concept of a public
transparent ledger. All Lacuna Coins could be tracked on this public ledger while still providing
anonymity for the identities of potential future clients. In other words, it is very easy for a third
party, like the State Bar, to identify an approximate amount of Lacuna Coins a Contractor has
sold without knowing the identity of purchasers. This information could enable the Consortium,
the State Bar, and the public at large to understand the level of engagement between graduates
and potential future clients. Such information could assist with solving issues of access to justice.

6 See Chambers v. Kay, 29 Cal. 4th 142, 56 P.3d 645, 126 Cal. Rptr. 2d 536, 2002.
7 See Id.
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Benefit of the Lacuna Coin Project: Access to Justice

As previously stated throughout this comment, graduates are not the sole benefactors of the
Lacuna Coin Project. The project benefits the general public because it promotes access to
justice. Individuals who normally could not afford legal services from a licensed attorney would
now have the option to provide consideration for a preferred rate on services in the future. The
public would have the power to choose, acquire, and access rates that they may never had the
opportunity to access otherwise. Additionally, given that Guarantors would largely be public
service law firms, private firms, and non-profits offering themselves as Guarantors out of a
desire to help recent graduates, these Guarantors will undoubtedly drive the types of services
considered by the option contracts in virtuous directions. Moreover, Guarantors have the benefit
of using the Lacuna Coin Project as another avenue to fulfill pro bono hour requirements when
Contractors are unable to fulfill their obligations.

While the Consortium understands that this innovative endeavor may raise alarm or suspicions, it
intends to quell and appease such concerns by assuring that parties uphold their contractual
duties so that all parties benefit as intended. Furthermore, the Consortium intends to comply with
and further achieve ATILS’ Goal 4, Objective d., of the State Bar’s 2017-2022 Strategic Plan
which is to “[balance] the dual goals of public protection and increased access to justice.”®

Conclusion

In conclusion, the Consortium submits that the Lacuna Coin Project is urgent and timely. In the
initial phase of the project, the Consortium will offer Lacuna Coins only to family members and
friends. The Consortium believes that the initial phase of the Project would mitigate any
concerns legislatures, judges, and ethics committees may have for the risk of harm to the public.
However, as the ethical and regulatory landscape evolves, the Consortium fully intends to have
graduates use the tool kit to create and offer their Lacuna Coins to the general public.

Ultimately, if the Consortium does not work to shift this paradigm, someone else will. Other
jurisdictions are looking towards new models to promote access to justice and the empowerment
of young attorneys. These jurisdictions would likely be open to embracing innovative structures
like the Lacuna Coin Project. It would be unfortunate if California, a state that pioneers in
innovation within all industries, did not serve the function of being a preeminent thought leader
during this crucial moment when graduates and society needs these types of innovations
desperately.

Accordingly, the Consortium respectfully request for the Task Force and the State Bar to issue an
amendment, clarification, declaration, or exception to Rule 5.4 that validates the structure of the
Lacuna Coin Project, and clarifies that Guarantors in the form of solo practitioners, law firms,
non-profit organizations, or clinics that participate in the Project and offer legal services in the
absence of Contractors, would be compliant with Rule 5.4.

Sincerely,

The Lacuna Consortium
“Putting law school grads on the blockchain”

8 See The State Bar of California, www.calbar.ca.gov/About-Us/Our-Mission/Protecting-the-Public/Public-
Comment/Public-Comment-Archives/2020-Public-Comment/Proposed-Amended-California-Rule-of-
Professional-Conduct-54-Financial-and-Similar-Arrangements-with-Nonlawyers.
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