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Date: May 26, 2021 
To: Closing the Justice Gap Working Group (CTJG) 
From: Merri Baldwin and Andrew Tuft  
Subject:      Rule 5.4 [Financial and Similar Arrangements with Nonlawyers] Assignment and 

Background Information 
 
 

At the April 9, 2021 CTJG meeting, the Chair announced volunteers are being sought to provide 
initial input on the non-sandbox rule amendment issues in the CTJG charter. This memorandum 
provides detailed information to facilitate a CTJG member’s consideration of the request for 
volunteers for the Rule of Professional Conduct 5.4 [Financial and Similar Arrangements with 
Nonlawyers] assignment. Two volunteers will be selected to work together as a team to 
prepare a report to CTJG that is anticipated for discussion at the September meeting of the 
working group.  

SPECIFIC QUESTIONS TO ADDRESS 

Each separate rules team will be asked to address the following four questions in its report: 

1. Scope of assignment: What has the CTJG been asked to advise on? 

2. What is the status quo (current rules and/or statutes and how they operate)? 

3. What are possible options for change, and what are the recognized 
advantages/disadvantages? 

4. What steps should we take (request presentations, conduct interviews, review studies, 
etc.) to reach a fully informed recommendation? 

SPECIFIC INFORMATION AND RESOURCES REGARDING RULE 5.4 

In addition to the information below, the relevant sections and appendices in the ATILS Final 
Report may be reviewed. However, the information below has been derived or excerpted from 
that report.   

 

CLOSING THE JUSTICE GAP  
WORKING GROUP 

http://www.calbar.ca.gov/
http://www.calbar.ca.gov/About-Us/Who-We-Are/Committees/Closing-the-Justice-Gap-Working-Group
http://www.calbar.ca.gov/About-Us/Who-We-Are/Committees/Closing-the-Justice-Gap-Working-Group
http://www.calbar.ca.gov/Portals/0/documents/publicComment/ATILS-Final-Report.pdf
http://www.calbar.ca.gov/Portals/0/documents/publicComment/ATILS-Final-Report.pdf
http://www.calbar.ca.gov/Portals/0/documents/publicComment/ATILS-Final-Report.pdf
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RULE 5.4 – FINANCIAL AND SIMILAR ARRANGEMENTS WITH NONLAWYERS 
 

 

 
CTJG members who volunteer for this assignment are asked to consider the following 
background and instructions derived from the ATILS report. 
 
Background: Although ATILS drafted and recommended modest revisions to rule  5.4 to allow 
for expanded fee sharing with a nonprofit organization,1 ATILS also recommended ongoing 
study of other amendments to the rule that could promote collaboration, innovation, and 
investment in new delivery systems that lower costs and increase access to legal services. The 
members of the ATILS Task Force identified revisions to rule 5.4 as being central to advancing 
innovation in the delivery of legal services. Rule 5.4 has been identified as a significant inhibitor 
of innovation that could be provided by nonlawyer entities, including individuals, organizations, 
and technologies.  

While the Task Force only approved a revision to the rule which will allow expanded fee sharing 
with nonprofit organizations, a substantial majority of the members agree that additional 
revisions may be warranted, but that further study and data informing the specifics of those 
revisions is needed. In a memorandum dated December 26, 2019, ATILS considered a discussion 
draft of a proposed rule 5.4 “Alternative 1.” (See Attachment 1 for this memorandum.) This 
draft includes revisions recommended by Professor Stephen Gillers’ who provided public 
hearing testimony to ATILS addressing Model Rule 5.4 revisions developed by an ABA group 
that were never adopted by the ABA. (See Attachment 2 for Professor Gillers’ written 
submissions in support of his public hearing testimony.) 
 
ATILS Instructions: ATILS recommended that further study of possible amendments to rule 5.4  
include the experiences of other jurisdictions considering amendments to their versions of the 
rule 5.4.  
 
OPC Staff’s Suggestions for Possible Issues to Address: 
 
Consider whether to recommend amendments to rule 5.4 separately from a regulatory 
sandbox, that is, changes that would be made irrespective of whether a sandbox is 
implemented. Issues to consider include the following: 
 

 
1  ATILS proposed revisions were issued for public comment and public comments were reviewed by 
COPRAC. Following consideration of COPRAC amendments to the rule, the Board adopted the rule and 
submitted it to the California Supreme Court for approval. The Court approved the amended rule and it 
became operative on March 22, 2021. 

Continue to study other possible revisions to rule 5.4. 
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1. Consideration of possible rule changes, and the advantages and disadvantages of each, 
including: 
  

a. the proposed rule drafted by ATILS members in the December 26, 2019 
memorandum (Attachment 1); 
 

b. a rule modeled after District of Columbia’s Rule 5.4; 
 

c. elimination of rule 5.4, as Arizona has done as part of a regulatory framework 
requiring Alternative Business Structures to be licensed; 

 
d. other proposals for changes to rule 5.4, such as the two proposals put forth by 

the New York City Bar Association, permitting litigation funding of law firms; or 
 

e. other changes not otherwise identified. 
 

2. Whether to wait to propose changes to rule 5.4 until after a regulatory sandbox has 
been created and relevant data collected, or, in the event the regulatory sandbox is not 
implemented, after further study is undertaken of the alternatives.  
 

ATILS Comments on Overlap with a Sandbox: Some ATILS members believed that, if created, a 
regulatory sandbox would provide informative data, while others believed that further changes 
to rule 5.4 may be studied regardless of the creation of a sandbox.  
 
Attachments: 
Attachment 1 – ATILS December 26, 2019 Memorandum re: Proposed Rule 5.4 “Alternative 1” 
Attachment 2 – Professor Gillers Written Submissions in Support of Public Hearing Testimony 

https://www.dcbar.org/For-Lawyers/Legal-Ethics/Rules-of-Professional-Conduct/Law-Firms-and-Associations/Professional-Independence-of-a-Lawyer
https://www.azcourts.gov/accesstolegalservices/Questions-and-Answers/abs
https://www.azcourts.gov/accesstolegalservices/Questions-and-Answers/abs
http://documents.nycbar.org/files/Report_to_the_President_by_Litigation_Funding_Working_Group.pdf
http://documents.nycbar.org/files/Report_to_the_President_by_Litigation_Funding_Working_Group.pdf
http://documents.nycbar.org/files/Report_to_the_President_by_Litigation_Funding_Working_Group.pdf


Attachment 1 – ATILS December 26, 2019 Memorandum re: Proposed Rule 5.4 “Alternative 1” 
 

 

 

 



Attachment 1 – ATILS December 26, 2019 Memorandum re: Proposed Rule 5.4 “Alternative 1” 
 
 

 

 



Attachment 1 – ATILS December 26, 2019 Memorandum re: Proposed Rule 5.4 “Alternative 1” 
 
 

 

 



Attachment 1 – ATILS December 26, 2019 Memorandum re: Proposed Rule 5.4 “Alternative 1” 
 
 

 

 



Attachment 1 – ATILS December 26, 2019 Memorandum re: Proposed Rule 5.4 “Alternative 1” 
 
 

 

 



Attachment 1 – ATILS December 26, 2019 Memorandum re: Proposed Rule 5.4 “Alternative 1” 
 
 

 

 



Attachment 2 – Professor Gillers Written Submissions in Support of Public Hearing Testimony 
 
 

 

 



Attachment 2 – Professor Gillers Written Submissions in Support of Public Hearing Testimony 
 
 

 

 



Attachment 2 – Professor Gillers Written Submissions in Support of Public Hearing Testimony 
 
 

 

 



Attachment 2 – Professor Gillers Written Submissions in Support of Public Hearing Testimony 
 
 

 

 



Attachment 2 – Professor Gillers Written Submissions in Support of Public Hearing Testimony 
 
 

 

 



Attachment 2 – Professor Gillers Written Submissions in Support of Public Hearing Testimony 
 
 

 

 



Attachment 2 – Professor Gillers Written Submissions in Support of Public Hearing Testimony 
 
 

 

 



 
   

 

Los Angeles Office 
845 S. Figueroa Street 
Los Angeles, CA 90017 
 

www.calbar.ca.gov San Francisco Office 
180 Howard Street 
San Francisco, CA 94105 

 
  

 
 

 
 
Date: May 26, 2021 
To: Closing the Justice Gap Working Group (CTJG) 
From: Merri Baldwin and Andrew Tuft  
Subject:      Rule 5.7 [Responsibilities Regarding Nonlegal Services] Assignment and 

Background Information 
 
 

At the April 9, 2021 CTJG meeting, the Chair announced that volunteers are being sought to 
provide initial input on the non-sandbox rule amendment issues in the CTJG charter.  This 
memorandum provides detailed information to facilitate a CTJG member’s consideration of the 
request for volunteers for the Rule of Professional Conduct 5.7 [Responsibilities Regarding 
Nonlegal Services] assignment. Two volunteers will be selected to work together as a team to 
prepare a report to CTJG that is anticipated for discussion at the September meeting of the 
working group.  

SPECIFIC QUESTIONS TO ADDRESS 

Each separate rules team will be asked to address the following four questions in its report: 

1. Scope of assignment: What has the CTJG been asked to advise on? 

2. What is the status quo (current rules and/or statutes and how they operate)? 

3. What are possible options for change, and what are the recognized 
advantages/disadvantages? 

4. What steps should we take (request presentations, conduct interviews, review studies, 
etc.) to reach a fully informed recommendation? 

SPECIFIC INFORMATION AND RESOURCES REGARDING RULE 5.4 

In addition to the information below, the relevant sections and appendices in the ATILS Final 
Report may be reviewed. However, the information below has been derived or excerpted from 
that report.   

CLOSING THE JUSTICE GAP  
WORKING GROUP 

http://www.calbar.ca.gov/
http://www.calbar.ca.gov/About-Us/Who-We-Are/Committees/Closing-the-Justice-Gap-Working-Group
http://www.calbar.ca.gov/About-Us/Who-We-Are/Committees/Closing-the-Justice-Gap-Working-Group
http://www.calbar.ca.gov/Portals/0/documents/publicComment/ATILS-Final-Report.pdf
http://www.calbar.ca.gov/Portals/0/documents/publicComment/ATILS-Final-Report.pdf
http://www.calbar.ca.gov/Portals/0/documents/publicComment/ATILS-Final-Report.pdf
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RULE 5.7 – LAWYER PROVISION OF NONLEGAL SERVICES 

 
 
CTJG members who volunteer for this assignment are asked to consider the following 
background and instructions derived from the ATILS report. 
 
Background: ABA Model Rule 5.7 addresses a lawyer’s provision of law-related services. It 
describes when a lawyer’s provision of such services would be subject to the rules and when it 
would not be. California does not have a version of Model Rule 5.7, but the issue of the Rules’ 
application when lawyers provide nonlegal services has been addressed in disciplinary common 
law, including Supreme Court precedent, and in advisory ethics opinions. Because there is no 
rule, however, lawyers may be unsure of their duties in such situations and reluctant to explore 
innovative delivery systems for nonlegal services as well as combined nonlegal and legal 
services. ATILS recommended issuing a proposed rule 5.7 for public comment. Such a rule 
would provide greater clarity about those duties and alleviate the obstacle of the uncertainty in 
the provision of nonlegal services. (See Attachment 1 for the text of ATILS draft rule.)  

ATILS Summary of its Proposed Rule: Proposed rule 5.7 is intended to provide clarity regarding 
the obligations attorneys owe when providing nonlegal services. Proposed rule 5.7, however, is 
not intended to change California law on the application of the Rules of Professional Conduct to 
a lawyer’s provision these services, with one possible exception. The exception is that some 
interpret the case law as standing for the proposition that a lawyer cannot disclaim an attorney-
client relationship. While that is generally true and is supported in cases such as In the Matter 
of Gordon (Rev. Dept. 2018) 5 Cal. State Bar Ct. Rptr. 610 (2018 WL 5801495), lawyers should 
be permitted as a matter of public policy to engage in business with nonlawyers in the provision 
of innovative and cost efficient services to consumers outside the traditional attorney-client 
relationship where the services themselves are not governed by the Rules of Professional 
Conduct. As provided in the proposed rule, lawyers would still continue to be held to a higher 
standard under the Rules of Professional Conduct and State Bar Act depending on the nature of 
the services being provided. Moreover, the rule also recognizes there may be ethical 
consequences to the lawyer in performing nonlegal services. These issues are appropriately 
addressed in comments to the proposed rule.  
 
Rule 5.7 is not intended to exclude a lawyer’s conduct from the application of the Rules or the 
State Bar Act in circumstances that are not distinct from the lawyer or law firm’s provision of 
legal services to clients. (Paragraph (a)(1)). Thus, a lawyer would still be subject to the rules and 
the State Bar Act where a lawyer or the lawyer’s firm renders legal and nonlegal services to the 
same client or in the same matter, even if the nonlegal services might otherwise be performed 
by nonlawyers. Layton v. State Bar (1990) 50 Cal.3d 889, 904: “Where an attorney occupies a 
dual capacity, performing, for a single client or in a single matter, along with legal services, 

Issue for Public Comment a New Rule of Professional Conduct 5.7 Addressing the 
Delivery of Nonlegal Services Provided by Lawyers and Businesses Owned or 
Affiliated with Lawyers  

https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_5_7_responsibilities_regarding_law_related_services/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_5_7_responsibilities_regarding_law_related_services/
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services that might otherwise be performed by laymen, the services that he renders in the dual 
capacity all involve the practice of law, and he must conform to the Rules of Professional 
Conduct in the provision of all of them.”  

The question of whether a lawyer’s conduct in rendering nonlegal services is governed by the 
Rules is distinct from the question of whether the lawyer may be subject to discipline in 
performing nonlegal services. Lawyers are subject to discipline for conduct outside the practice 
of law even where the conduct is not governed by the Rules of Professional Conduct. Rule 1.0, 
Comment [2] – “While the rules are intended to regulate professional conduct of lawyers, a 
violation of a rule can occur when a lawyer is not practicing law or acting in a professional 
capacity;” and see rule 8.4(b) and (c) and Comment [1]. The same is true with respect to certain 
provisions of the State Bar Act (e.g., Bus. & Prof. Code, § 6106 – acts involving moral turpitude, 
dishonesty or corruption). State Bar Formal Opinions 1995-141, 1999-154. Proposed rule 5.7 is 
not intended to change the law in these contexts and a comment to the rule is recommended 
to make this point clear. See proposed rule 5.7, Comment [3]. 

Lawyers may encounter conflicts of interest and other ethical consequences as a result of 
providing nonlegal services in a law firm or in an organization that is owned and operated with 
nonlawyers. Rule 5.7 is not intended to immunize lawyers from these consequences. A 
comment to this effect is included in the rule (see proposed rule 5.7, Comment [6]). 

ATILS Instructions: ATILS indicated that its proposed new rule 5.7 was ready to be issued for a 
60-day public comment period, as consideration of such comments would inform the further 
study of the issues raised by adding this rule to the existing Rules of Professional Conduct. 
  
OPC Staff’s Suggestions for Possible Issues to Address: 
 

1) Is the proposed rule ready to be issued for public comment as drafted by ATILS? 

2) If the answer to the above question is “no,” then what changes should CTJG implement 
before the rule is issued for public comment? 

  



 

Attachment 1 – Proposed Rule 5.7 
 

Rule 5.7 Responsibilities Regarding Nonlegal Services 

(a) A lawyer is subject to these rules and the State Bar Act with respect to the provision of 
nonlegal services, as defined in paragraph (c)(1), if the nonlegal services are provided by 
the lawyer: 

(1) in circumstances that are not distinct from the lawyer’s provision of legal 
services to clients; or 

(2) in other circumstances by an organization other than a law firm* that is (i) 
owned separately by the lawyer or (ii) owned with others unless written 
disclosure as defined in paragraph (c)(2) is provided to the recipient of the 
services that (i) the services are not legal services and (ii) that the protections of 
the lawyer-client relationship do not exist. 

(b) When a lawyer knows* or reasonably should know* that a recipient of nonlegal services 
provided pursuant to paragraph (a)(2) does not understand the lawyer’s role in the 
matter, the lawyer shall explain the difference between the lawyer’s role with respect to 
the provision of nonlegal services and the lawyer’s role as one who represents a client. 

(c) For purposes of this rule: 

(1) “Nonlegal services” means services that might reasonably be performed in 
conjunction with the practice of law, including services that may be lawfully 
performed by a person who is not authorized to practice law. 

(2) “Written disclosure” means advance written notice is communicated to the 
person receiving the services that explains that the services are not legal services 
and that the protections of a lawyer-client relationship do not exist with respect 
to the nonlegal services.  

Comments 

[1] Rule 5.7 applies to the provision of nonlegal services as defined in paragraph (c)(1) by a 
lawyer even when the lawyer does not provide legal services to the person for whom the 
nonlegal services are performed and whether the nonlegal services are performed through a 
law firm or a separate entity.  The rule identifies the circumstances in which all of the Rules 
apply to the provision of nonlegal services.  Even when those circumstances do not exist, the 
conduct of a lawyer involved in the provision of nonlegal services is subject to those rules and 
provisions of the State Bar Act that apply generally to lawyer conduct, regardless of whether 
the conduct involves the provision of legal services. (see, e.g., Rule 8.4 and Business and 
Professions Code § 6106). 

[2] When nonlegal services are provided by a lawyer under circumstances that are not 
distinct from the provision of legal services to clients, the lawyer involved in the provision of 
nonlegal services is subject to the Rules and the State Bar Act.  For example, a lawyer must 
conform to the Rules and the State Bar Act as to all nonlegal services the lawyer renders in a 



 
dual capacity along with legal services for a single client or in a single matter, even if the 
nonlegal services might otherwise be performed by nonlawyers.  (See, e.g., Layton v. State Bar 
(1990) 50 Cal.3d 889, 904 [268 Cal.Rptr. 845] (serving as executor and lawyer for estate); Kelly 
v. State Bar (1991) 53 Cal.3d 509, 517 [280 Cal.Rptr. 298] (serving as lawyer and business 
agent).)   

[3] A lawyer who assumes a fiduciary relationship in the provision of nonlegal services to a 
person who is not a client of the lawyer or the lawyer's firm and who violates a fiduciary duty in 
a manner that would justify disciplinary action if there was an lawyer-client relationship may be 
subject to discipline for the misconduct. (See, e.g., Schneider v. State Bar (1987) 43 Cal.3d 784, 
796-797 [239 Cal.Rptr. 111] (lawyer acting as a trustee); Worth v. State Bar (1976) 17 Cal.3d 
337, 341 [130 Cal.Rptr. 712] (lawyer acting as a real estate broker); Sodikoff v. State Bar (1975) 
14 Cal.3d 422, 429 [121 Cal.Rptr. 467] (lawyer representing administrator of estate and acting 
as agent for estate beneficiary in sale of estate property held to be in fiduciary relationship with 
beneficiary); Crooks v. State Bar (1970) 3 Cal.3d 346, 355 [90 Cal.Rptr. 600] (lawyer acting as an 
escrow holder); In the Matter of Schooler (Rev. Dept. 2016) 5 Cal. State Bar Ct. Rptr. 494 (lawyer 
acting as trustee).)   

[4] When a lawyer-client relationship exists with a person and the lawyer refers that client 
to a separate organization owned by the lawyer individually or with others for the provision of 
nonlegal services, the lawyer must comply with rule 1.8.1. (See. e.g., Beery v. State Bar (1987) 
43 Cal.3d 802, 8112-813 [239 Cal.Rptr. 121].) 

[5] Under some circumstances the legal and nonlegal services rendered in the same matter 
may be so closely entwined that they cannot be distinguished from each other, and the 
requirements of paragraph (a) cannot be met.  In such a case, the lawyer is responsible for 
assuring that the lawyer's conduct, and to the extent required by rule 5.3, the conduct of non-
lawyers in the firm or in separate organization complies with the rules.    

[6] A lawyer who is obligated to accord recipients of nonlegal services the full protection of 
the rules and the State Bar Act must adhere to the requirements of the rules addressing 
conflicts of interest (rules 1.7 – 1.11), the requirements of rules 1.6 and 1.8.2 relating to the 
protection of client confidential information, and lawyer advertising rules (rules 7.1 – 7.5).     
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Date: May 26, 2021 
To: Closing the Justice Gap Working Group (CTJG) 
From: Merri Baldwin and Andrew Tuft  
Subject:      Lawyer Advertising and Solicitation Rules Assignment and Background 

Information 
 
 

At the April 9, 2021 CTJG meeting, the Chair announced that volunteers are being sought to 
provide initial input on the non-sandbox rule amendment issues in the CTJG charter. This 
memorandum provides detailed information to facilitate a CTJG member’s consideration of the 
request for volunteers for the Lawyer Advertising and Solicitation Rules assignment. Two 
volunteers will be selected to work together as a team to prepare a report to CTJG that is 
anticipated for discussion at the September meeting of the working group.  

SPECIFIC QUESTIONS TO ADDRESS 

Each separate rules team will be asked to address the following four questions in its report: 

1. Scope of assignment: What has the CTJG been asked to advise on? 

2. What is the status quo (current rules and/or statutes and how they operate)? 

3. What are possible options for change, and what are the recognized 
advantages/disadvantages? 

4. What steps should we take (request presentations, conduct interviews, review studies, 
etc.) to reach a fully informed recommendation? 

SPECIFIC INFORMATION AND RESOURCES REGARDING LAWYER ADVERTISING  
AND SOLICITATION RULES 

In addition to the information below, the relevant sections and appendices in the ATILS Final 
Report may be reviewed. However, the information below has been derived or excerpted from 
that report.   

CLOSING THE JUSTICE GAP  
WORKING GROUP 

http://www.calbar.ca.gov/
http://www.calbar.ca.gov/About-Us/Who-We-Are/Committees/Closing-the-Justice-Gap-Working-Group
http://www.calbar.ca.gov/About-Us/Who-We-Are/Committees/Closing-the-Justice-Gap-Working-Group
http://www.calbar.ca.gov/Portals/0/documents/publicComment/ATILS-Final-Report.pdf
http://www.calbar.ca.gov/Portals/0/documents/publicComment/ATILS-Final-Report.pdf
http://www.calbar.ca.gov/Portals/0/documents/publicComment/ATILS-Final-Report.pdf
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LAWYER ADVERTISING AND SOLICITATION RULES 

 
 
CTJG members who volunteer for this assignment are asked to consider the following 
background and instructions derived from the ATILS report. 
 
Background: The regulation of lawyer advertising has traditionally placed restrictions on 
information regarding the availability of lawyers and legal services in an effort to protect 
consumers from lawyers actively soliciting business and promoting litigation, especially when 
consumers are particularly vulnerable. Based on an empirical study initiated by the Association 
of Professional Responsibility Lawyers (APRL) in 2014-2016 and a subsequent analysis of APRL’s 
reports and public hearings conducted by the ABA Standing Committee on Ethics Professional 
Responsibility (SCEPR), the advertising rules were found to be outdated and overly restrictive;1 
and the lack of uniformity and inconsistent enforcement unreasonably restrict the ability of the 
legal profession to provide useful and accurate information to consumers about the availability 
of legal services, particularly through the Internet and other forms of electronic media.2  
 
The recent amendments to the ABA Model Rules on lawyer advertising streamline and simplify3 
the rules that enable lawyers to use new technologies that can inform consumers accurately 
and efficiently about the availability of legal services while maintaining the prohibition against 
engaging in false or misleading communications and adhering to constitutional limitations on 
restricting commercial speech. 
 
The Internet and social media has revolutionized the practice of law, including attorney 
advertising and client solicitation. The current California rules on lawyer advertising and 
solicitation were adopted before the recent amendments to the ABA Model Rules. Since then 
several states have or are in the process of modernizing their advertising rules based on APRL’s 
two reports and the ABA’s recent amendments. Attorneys are increasingly posting, blogging 
and tweeting more efficiently at minimal cost. Their presence on websites, Facebook, LinkedIn, 

 
1  Association of Professional Responsibility Lawyers 2015 Report of the Regulation of Lawyer 
Advertising Committee, at pp. 20–25.  
2  Id. at p. 27. 
3  The ABA Standing Committee on Ethics and Professional Responsibility Memorandum in Support of 
Proposed Amendments to ABA Model Rules of Professional Conduct on Lawyer Advertising, December 
21, 2017, at p. 15.  

Consider Recommendations for Amendments to the Rules of Professional Conduct 
on Advertising and Solicitation Informed by the Current American Bar Association 
Model Rules, the Proposed Advertising and Solicitation Rules Developed by the 
Association of Professional Responsibility Lawyers, and Recent Amendments to the 
Advertising Rules in Other Jurisdictions. In Particular a Reconsideration of the 
Existing Designation of “Real-Time Electronic Contact” as Prohibited Solicitation  

https://aprl.net/wp-content/uploads/2016/07/APRL_2015_Lawyer-Advertising-Report_06-22-15.pdf
https://aprl.net/wp-content/uploads/2016/07/APRL_2015_Lawyer-Advertising-Report_06-22-15.pdf
https://aprl.net/wp-content/uploads/2016/07/APRL_2015_Lawyer-Advertising-Report_06-22-15.pdf
https://aprl.net/wp-content/uploads/2018/01/SCEPR-advertising_memorandum-12-2017.pdf
https://aprl.net/wp-content/uploads/2018/01/SCEPR-advertising_memorandum-12-2017.pdf
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Twitter, and blogs expands exponentially each year.4 Under these recent amendments, the 
legal profession is better able to reach out to a public that has become savvy in the use of social 
media and the Internet and is in greater need of more, and not less, useful information 
regarding the availability of legal services. These trends suggest that traditional restrictions on 
the dissemination of accurate information about legal services hinder the public’s access to 
useful information and may constitute an unconstitutional restraint of trade.  
 
ATILS suggested that amending the lawyer advertising rules to conform to the recent 
amendments to the ABA Model Rules will better serve the public by expanding opportunities 
for lawyers to use modern communications technology to increase the public’s awareness of 
and access to information about the availability of legal services, and protecting the public by 
focusing the State Bar’s resources on content that is false or misleading. ATILS also observed 
that consideration of such rule revisions would be complemented by a study of the LRS rules 
and regulations because the topic of compensation paid for client referrals is included in the 
advertising rules. 
 
ATILS Instructions: ATILS specifically recommended that the study include consideration of  the 
recent amendments to ABA Model Rules 7.1, 7.2 and 7.3, APRL’s Report of the Regulation of 
Lawyer Advertising Committee (June 22, 2015) and APRL’s Regulation of Lawyer Advertising 
Committee Supplemental Report (April 26, 2016), the changes to advertising rules under 
consideration by the State of Washington5 and other jurisdictions, as well as the impact of the 
current advertising rules in Oregon, Virginia and the District of Columbia on access to justice 
and public protection. 
 
ATILS also listed the following issues are specific examples6 of what could be studied: 
 

• Whether provisions on false and misleading communications should be combined into 
rule 7.1 and its comments, including rule 7.5 [Firm Names and Trade Names] which 
largely relates to misleading communications. 

• Whether specific rules on lawyer advertising should be consolidated into rule 7.2.  

• Whether in rule 7.2(c), “office address” should be changed to “contact information” to 
address technological advances that influence how lawyers may be contacted and how 
advertising is presented. 

• Whether the ban on direct solicitation in rule 7.3 should apply solely to live person-to-
person contact, including in person, face-to-face, telephone, and real-time electronic or 

 
4  Id. at p. 8. 
5  Please note, Washington adopted their amended advertising and solicitation rules effective January 
6, 2021: http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=ga&set=RPC. 
6  Additional examples are provided in Appendix 13 of the ATILS Final Report. 

https://protect-us.mimecast.com/s/dMfQC4x9qQFBBoBWuxfmyH
https://protect-us.mimecast.com/s/dMfQC4x9qQFBBoBWuxfmyH
https://protect-us.mimecast.com/s/dMfQC4x9qQFBBoBWuxfmyH
https://protect-us.mimecast.com/s/GyNiC319pQcppBpMsggw-G
https://protect-us.mimecast.com/s/GyNiC319pQcppBpMsggw-G
https://protect-us.mimecast.com/s/GyNiC319pQcppBpMsggw-G
https://aprl.net/wp-content/uploads/2018/01/SCEPR-advertising_memorandum-12-2017.pdf
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=ga&set=RPC
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other communications such as Skype. It is recommended that the rule be changed to no 
longer prohibit solicitations such as chat rooms, text messages, or any other written 
communications to which recipients would not feel undue pressure to respond. 

OPC staff recommends addressing all of the specific issues identified by ATILS. 

ATILS Comments on Overlap with a Sandbox: Some members of ATILS believed that 
advertising rule amendments might be informed by data generated by a regulatory sandbox 
because participants could experiment with new marketing and communication methods, 
especially if a participant is a business that exists exclusively online. Other members of ATILS 
believed that sandbox data would not inform all of the rule amendments proposed because 
some changes are completely unrelated, such as the amendment to replace “office address” 
with “contact information.” 
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Date:       May 26, 2021 
To:       Closing the Justice Gap Working Group (CTJG) 
From:       Andrew Tuft, Supervising Attorney 
Subject:     Lawyer Referral Service Rules Assignment and Background Information 
 
 

At the April 9, 2021 CTJG meeting, the Chair announced that volunteers are being sought to 
provide initial input on the non-sandbox rule amendment issues in the CTJG charter.  This 
memorandum provides detailed information to facilitate a CTJG member’s consideration of the 
request for volunteers for the Lawyer Referral Services assignment. Two volunteers will be 
selected to work together as a team to prepare a report to CTJG that is anticipated for 
discussion at the September meeting of the working group.  

SPECIFIC QUESTIONS TO ADDRESS 

Each separate rules team will be asked to address the following four questions in its report: 

1. Scope of assignment: What has the CTJG been asked to advise on? 

2. What is the status quo (current rules and/or statutes and how they operate)? 

3. What are possible options for change, and what are the recognized 
advantages/disadvantages? 

4. What steps should we take (request presentations, conduct interviews, review studies, 
etc.) to reach a fully informed recommendation? 

SPECIFIC INFORMATION AND RESOURCES REGARDING LAWYER REFERRAL SERVICES 

In addition to the information below, the relevant sections and appendices in the ATILS Final 
Report may be reviewed. However, the information below has been derived or excerpted from 
that report.   

 

CLOSING THE JUSTICE GAP  
WORKING GROUP 

http://www.calbar.ca.gov/
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http://www.calbar.ca.gov/About-Us/Who-We-Are/Committees/Closing-the-Justice-Gap-Working-Group
http://www.calbar.ca.gov/Portals/0/documents/publicComment/ATILS-Final-Report.pdf
http://www.calbar.ca.gov/Portals/0/documents/publicComment/ATILS-Final-Report.pdf
http://www.calbar.ca.gov/Portals/0/documents/publicComment/ATILS-Final-Report.pdf
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LAWYER REFERRAL SERVICES 

 
 
CTJG members who volunteer for this assignment are asked to consider the following 
background and instructions derived from the ATILS report. 
 
Background: ATILS recommended a study of potential amendments to the Certified Lawyer 
Referral Service (LRS) rules and statutes in light of Jackson v. Legalmatch.com (2019) 42 
Cal.App.5th 760 [255 Cal.Rptr.3d 741] [holding that an online matching service was engaged in 
lawyer referral activity subject to State Bar regulation]. ATILS also observed that lawyer referral 
services regulations may not reflect modern expectations for how consumers will find a lawyer. 
Social media, search engines, and other technology-based marketing should be considered to 
determine if existing lawyer referral regulations are causing an unintended chilling effect on a 
lawyer’s use of technology to provide information about the availability of legal services.  
The provisions of the California Rules of Professional Conduct governing lawyer advertising and 
compensation for referrals should also be addressed as establish that a lawyer who pays 
compensation to an uncertified business or service engaged in a referral activity is subject to 
discipline.  
 
Rule 7.2 in part provides that: 

 
(b) A lawyer shall not compensate, promise or give anything of value to a person for the 
purpose of recommending or securing the services of the lawyer or the lawyer’s law firm, 
except that a lawyer may: 

 
* * * * * 
 
(2) pay the usual charges of a legal services plan or a qualified lawyer referral service. 
A qualified lawyer referral service is a lawyer referral service established, sponsored 
and operated in accordance with the State Bar of California’s Minimum Standards for 
a Lawyer Referral Service in California; 
 

Rule 5.4 in part provides that:  
 
(a) A lawyer or law firm shall not share legal fees directly or indirectly with a nonlawyer 
or with an organization that is not authorized to practice law, except that: 

Consider Authorizing a Study of Potential Amendments to the Certified Lawyer 
Referral Service Rules and Statutes, and Amendments to Relevant Rules of 
Professional Conduct to Ensure that Together They Properly Balance Public 
Protection and Innovation in Light of Access to Justice Concerns and with a 
Particular Emphasis on Ascertaining if Existing Laws Impose Unnecessary Barriers to 
Referral Modalities (including Online Matching Services) that are in the Public 
Interest 
 

http://www.calbar.ca.gov/Portals/0/documents/rules/Rules_Title3_Div5-Ch3-LRS.pdf
http://www.calbar.ca.gov/Portals/0/documents/rules/Rules_Title3_Div5-Ch3-LRS.pdf
http://www.calbar.ca.gov/Portals/0/documents/rules/Rules_Title3_Div5-Ch3-LRS.pdf
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=6155&lawCode=BPC
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=6155&lawCode=BPC
https://cases.justia.com/california/court-of-appeal/2019-a152442.pdf?ts=1574875902
https://cases.justia.com/california/court-of-appeal/2019-a152442.pdf?ts=1574875902
https://cases.justia.com/california/court-of-appeal/2019-a152442.pdf?ts=1574875902
http://www.calbar.ca.gov/Portals/0/documents/rules/Rules-of-Professional-Conduct.pdf
http://www.calbar.ca.gov/Portals/0/documents/rules/Rules-of-Professional-Conduct.pdf
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* * * * * 
 
(4) a lawyer or law firm may pay a prescribed registration, referral, or other fee to a 
lawyer referral service established, sponsored and operated in accordance with the 
State Bar of California’s Minimum Standards for Lawyer Referral Services; or 
 
* * * * * 
 

ATILS Instructions: ATILS recommended a study of whether existing regulations strike a proper 
balance between public protection and innovation in light of access to justice concerns and the 
need of consumers for find qualified legal services. ATILS specifically stated that this study 
should ascertain if the existing law imposes unnecessary barriers to referral modalities 
including online matching services that are in the public interest. 
 
OPC Staff’s Suggestions for Possible Issues to Address: 
 

1) Should the same rules and regulations apply to both traditional LRS programs and 
technology-driven programs, including those that are online only programs. 

2) If the answer to the above question is “no,” then how should the rules and regulations 
differ? 

3) In general, should the rules and regulations permit certified programs to seek “good 
cause” waivers of certain requirements. At present, there only limited waivers (e.g., a 
waiver of the requirement that each LRS subject matter panel must have at least four 
panel attorneys). 

ATILS Comments on Overlap with a Sandbox: Some members of ATILS believed that LRS 
reforms could be informed by data generated by a regulatory sandbox because participants 
could experiment with new delivery systems that might, for example, involve a business 
offering consumers a combination of online services that include an online matching service. 
Other members of ATILS believed that sandbox data is not likely to inform LRS reforms because 
LRS activity ordinarily does not raise UPL or nonlawyer ownership concerns. ATILS noted that 
these differing views seem to presuppose the scope of a sandbox and the kinds of applicants 
who might be admitted.  
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