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EXECUTIVE SUMMARY

The Rules Committee (Committee) of the Legal Services Trust Fund Commission (LSTFC) is
working to gather, revise, and codify, as necessary and appropriate, all of the decision points
and considerations related to the grants administration process. The purpose of this process is
to ensure transparency, ease of administration, and clarity for grantee applicants, the
Commission, and State Bar staff.

This memorandum presents analysis and recommendations from the Committee on the
following issues regarding exchanged funds:
e How funds exchanged between grantees should impact grant awards; and
e Whether to recommend codification of longstanding practices regarding funds
exchanged between two IOLTA-funded organizations.

This memorandum incorporates the advice of a working group selected to consider this matter
in depth, as well as community input obtained through the Legal Aid Association of California
(LAAC) The rules committee approved a resolution on September 24 to adopt the
recommendations of the working group and recommend them to the LSTFC. Any final
recommendations from the LSTFC will be subsequently considered for adoption by the State
Bar’s Board of Trustees.
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BACKGROUND
CODIFICATION PROCESS

In 2019, following the recommendation of the Board of Trustees, State Bar staff and the LSTFC
began a multi-phase process of revising and/or codifying all decision points employed in the
grant-making process for IOLTA and Equal Access Fund (EAF) grants. The intent was to provide
more transparency about the process and to ensure consistency in administering the grants.

Members of the LSTFC have formed working groups to investigate the questions raised in the
Rules Committee’s work plan and develop preliminary recommendations. Those preliminary
recommendations are then circulated to the legal aid community to obtain feedback. The Rules
Committee will consider and discuss that feedback before making final recommendations to
the LSTFC, and in turn, the Board of Trustees.

GOVERNING AUTHORITIES
Statutory Framework

Approximately 100 nonprofit legal services organizations receive IOLTA and EAF grants each
year in a program administered by the State Bar under Business and Professions Code sections
6210-6228 (IOLTA Statute), as implemented under State Bar Rules 3.660-3.692 (Rules).

State Bar staff and the Exchanged Funds Working Group reviewed relevant authorities for
direction regarding the appropriate approach for administration of these transactions. Of
particular relevance to the issues raised in this memorandum are:

e Business and Professions Code section 6216, which provides the formulas for calculating
grant allocations; and

e State Bar Rule 3.671, which provides standards for determining whether an applicant is
presumed to meet the relevant eligibility criteria.

Goals and Structure of the IOLTA Grants Program

The preamble to the IOLTA Statute states an intention to expand the availability and improve
the quality of free legal services in civil matters to indigent persons, and to initiate new
programs that will provide services to them.! Its legislative purpose is to allocate funding for
legal services where the need is greatest, among eligible service providers proportionate to the
amount of money they spend providing services. Approximately 100 nonprofit legal services
organizations receive IOLTA and EAF grants each year as either Qualified Legal Services Projects
(QLSPs) or Qualified Support Centers (SCs), under criteria set forth in the IOLTA Statute? as
implemented by State Bar Rules. QLSPs have the primary purpose and function of providing

1 Business and Professions Code section 6210.
2 Bus. & Prof. Code §§ 6210-6228.



free civil legal aid in California to indigent persons; SCs have the primary purpose and function
of providing legal training, legal technical assistance, or advocacy support without charge to
organizations that provide legal services to indigent persons.3

Applicants establish eligibility for IOLTA grants by demonstrating that their primary purpose and
function meets the definition of a QLSP or an SC. This is determined by comparing their
expenditures for the purposes stated in those definitions (“qualified expenditures”) to their
total qualified corporate expenditures: an applicant is presumed to meet the eligibility criteria if
at least 75 percent of its budget and expenditures from the previous year were qualified.*
Those with lower “QE ratios” receive individual review from the commission and may be
required to attend an Eligibility Review Conference with a working group of the commission.

Grant award amounts are calculated under the IOLTA Statute using two different formulas for
QLSPs and SCs. The formula for SCs allocates an equal share to each eligible SC applicant: every
SC receives the same award regardless of its budget or expenditures.®

The remaining funding is distributed to QLSPs under a multistep process: it is first allocated
among California’s 58 counties proportionate to their respective indigent populations; then it is
allocated among the QLSPs serving each county proportionate to their qualified expenditures in
that county.® Under this formula, QLSPs with more qualified expenditures receive larger grant
awards.

Historical Approach and Current Office Practices Regarding Exchanged Funds

Instructions for the first set of IOLTA applications in 1983 required all applicants to report any
funds exchanged with any other applicant; only one of them could count those sums for grant
allocation purposes:

In order to avoid “double counting” of funds, funds which are contributed by one
program to another program, when both are applicants for an allocation from the Legal
Services Trust Fund Program, will be disclosed in the financial statements of both
programs. In determining allocations, such funds will be counted only for the program
receiving the funds, unless the receiving and contributing programs made a contrary
agreement differently allocating the credit for the contributed funds between the two
programs. If such an agreement is made both programs must disclose such agreement
to the Commission.’

3 Bus. & Prof. Code §§ 6213(a), (b)

4 State Bar Rules 3.671(A), (B)

5 Bus. & Prof. Code § 6216(c)

6 Bus. & Prof. Code § 6216(b)

7 Legal Services Trust Fund Program Application Materials for Legal Services Programs, Instructions (1983, at 4-5).



This practice was initially required of both QLSPs and SCs, but by no later than 1990 only QLSPs
were required to declare and deduct exchanged funds, and exchanges between SC applicants
and QLSPs or between two SCs were no longer required to be reported.?

QLSPs continue to deduct Exchanged Funds substantially as they originally did in 1983. The
application currently requires QLSPs to report separately on funds paid out and funds received,
except for exchanges of IOLTA, EAF, or Shriver grant funds which are deducted elsewhere in the
application.®

DISCUSSION

CURRENT PRACTICES REGARDING EXCHANGED FUNDS ARE CONSISTENT WITH THE GOALS
AND INTENTIONS OF THE IOLTA STATUTE

The Statute Does Not Address the Impact of Exchanged Funds

Under the IOLTA Statute, a QLSP’s expenditures are used both to determine its eligibility for
grants and to calculate its grant allocation. Both methodologies rely on expenditures as
representative of the amount of services an organization can provide. This single non-
discretionary metric was considered the best available criterion for distributing funds equitably
among providers with different service models and overlapping service areas.

The legislative record does not indicate that the drafters of the IOLTA Statute considered how
funds exchanged between two QLSPs impact the way that the funding formula works. The
formula presumes that each expenditure is connected to a unique set of services and is only
reported once. This presumption of unique expenditures for unique services proves untrue
when one QLSP hires another to provide client services. Both organizations incur organizational
expenditures: the payor pays the recipient to provide services; the recipient incurs staff and
overhead costs providing those services. However, in the aggregate, two organizations have
both spent the same money. This would give larger grants to both parties, disproportionate to
the actual increase in client services. Because of how the formula allocates funding to programs
within each county, their larger grants mean that neighboring QLSPs get less money.

Office Practices are Tailored to Address the Unintended Results Caused by Exchanged Funds

The application is organized in stages to ensure that exchanged funds are counted towards
eligibility determinations, and also towards grant allocations to the extent possible, requiring
them to be deducted only as necessary to preserve the functioning of the funding formula and
without impacting eligibility determinations.

The application process determines eligibility by first excluding all passthroughs, and then
deducting all expenditures for non-qualified activities. Once these deductions have been taken,

8 Available records do not include sample applications from prior to 1990, so the precise year in which the practice
was changed cannot be identified.

% Organizations with gross expenditures of less than $500,000 may submit independently reviewed financial statements. Bus. &
Prof. §6222; State Bar Rule 3.680(E) and associated entries in Schedule of Charges and Deadlines.



all remaining expenditures are qualifying expenditures that count toward that applicant’s
eligibility. This is true even if two organizations can properly claim to have spent the same
dollars. Two applicants could properly claim the same expenditures without any impact on the
eligibility formula, because each applicant’s eligibility is assessed independently. However, the
funding formula presumes that all expenditures represent unique funds and pay for unique
services. If two QLSPs can both report having spent the same dollars to provide the same
services, both receive full credit and larger grants under the funding formula, to the detriment
of other grantees and contrary to the drafter’s intentions. For this reason, funds exchanged
between two QLSPs have never been credited to them both when calculating grant allocations.
Similarly, funds exchanged with or between SCs have been exempt from this deduction,
because they are only counted by, at most, one organization for grant allocation calculation
purposes and have no impact on any funding formula under the IOLTA statute.

The Application Instructions specify which funds are subject to reporting, when they should be
deducted, and the procedure for doing so. These instructions confirm longstanding State Bar
and LSTFC practices that ensure the intended functioning of the funding formula, but do not
derive directly from any specific statutory or regulatory authority.

COMMUNITY FEEDBACK

On March 30, 2021, a draft of this memorandum was circulated for comment to the Legal Aid
Association of California (LAAC) and the community of IOLTA grantees. LAAC provided
comments on April 14, indicating community support for rules revisions to formalize the
exchanged funds deduction and extend it to all applicants, to establish codified authority for
the current process and treat all IOLTA programs equitably.

OPTIONS FOR TREATMENT OF EXCHANGED FUNDS
The working group considered several options with respect to exchanged funds.

OPTION 1 - SUSPEND THE EXCHANGED FUNDS DEDUCTION

The exchanged funds deduction was implemented at the inception of the IOLTA program
because these transactions were recognized as inconsistent with the funding formula’s
presumption of unique expenditures for unique services. That logic remains valid and protects
against absurd results. The Committee does not recommend that these procedures be
suspended.

OPTION 2 — CODIFY THE EXCHANGED FUNDS POLICY CURRENTLY IN PLACE

The exchanged funds deduction helps the funding formula operate in a logical manner. Because
the issue does not appear to have been contemplated by the drafters of the statute, the State
Bar had to develop its own approach to address this scenario, but that approach has not been
codified to date.



Codification of this practice will create clear legal authority for the appropriate procedures for
the handling of exchanged funds, and will reduce the risk of variances in application of those
procedures, improving both transparency and consistency. The Committee therefore
recommends that the exchanged funds deduction be codified in State Bar Rules. However, the
Committee does not consider codification of this deduction as it is currently implemented to be
the best way to achieve the goals and intentions of the IOLTA statute.

OPTION 3 — CODIFY THE EXCHANGED FUNDS DEDUCTION AND EXTEND IT TO ALL APPLICANTS

The Committee also considered whether transparency would be improved by reviving the
requirement that SCs also report exchanged funds.

Reporting on transactions between QLSPs provides valuable information for the commission
and other stakeholders about the practical realities of funding for legal services across
California. Information about grant programs, affiliated providers, and activities beyond those
funded by the State Bar, provide guidance for designing new funding programs and for making
the case for further funding going forward. However, that information is currently incomplete,
because it only includes transactions between two QLSPs.

Extending the exchanged funds reporting requirement to all applicants would not only ensure
that all applicants meet the same standard of transparency as to their common financial
relationships, it would also enhance data consistency, filling gaps in current knowledge about
funding for legal services in California. The Committee recommends that the exchanged funds
reporting requirement be extended to SCs.

As with QLSPs, SCs would report exchanged funds after deducting all non-qualified
expenditures and determining their eligibility so they are, by design, qualified expenditures.
They are only deducted when double-reported expenditures interfere with the QLSP funding
formula.

Expenditures reported by two different QLSPs pose a problem for the QLSP funding formula,
but no such problem arises if only one of the two programs is a QLSP. Payments by QLSPs to SCs
or to non-grantee organizations would only be reported once under the QLSP funding formula,
so they would create no “duplicate data” problems and can be counted towards allocations.
Similarly, the SC funding formula does not consider or count expenditures at all, so funds
exchanged between two SCs have no impact on any SC’s grant allocation and need not be
deducted to ensure equity and preserve legislative intent. The only transactions between two
grantees that create unintended outcomes are transactions between two QLSPs, so only in
those circumstances are exchanged funds deducted.

An extension of the exchanged funds reporting requirement to all applicants would enhance
administrative transparency and generate invaluable data regarding legal services funding in
California. Further, it would create no new barriers for eligibility, nor would impair allocations,
for any applicant. For these reasons, the Committee recommends this option.

OPTION 4 — CODIFY THE EXCHANGED FUNDS DEDUCTION, EXTEND IT TO ALL APPLICANTS,
AND ALSO APPLY IT TO ELIGIBILITY DETERMINATIONS



During preliminary discussions, the Committee considered why exchanged funds were only
deducted for purposes of allocation calculations but not when determining eligibility, and
whether to recommend that they also be deducted for eligibility purposes as part of the
expansion of this requirement to SCs. The Committee does not recommend this approach
because the potential IOLTA eligibility penalty could disincentivize grantees from working
together. This option would place grantee organizations at a disadvantage when other grantees
seek partners for their work: organizations would see their QE ratio decline under this option if
they exchange funds with another applicant. The Committee does not believe the goals of the
IOLTA program are best achieved through a policy change that seems likely to discourage
cooperation and coordination among grantees.

RECOMMENDATIONS

Should the LSTFC concur in the proposed action described in Option 3 above and set forth in
Attachment B, passage of the following resolution is recommended:

RESOLVED, that the Legal Services Trust Fund Commission (Commission) approves the
following recommendations of the Rules Committee related to the definition and
treatment of exchanged funds and will request that the State Bar Board of Trustees
release this proposed rule for a 45-day public comment period; and it is

FURTHER RESOLVED, that the Commission approves the recommendation that Support
Centers should report on exchanged funds in the same manner as Qualified Legal
Services Projects.

ATTACHMENTS LIST

A. Governing Authorities:
a. Business and Professions Code sections 6210-6228
b. State Bar Rules 3.3660-3.692

B. Proposed Revision to State Bar Rule 3.671
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BUSINESS AND PROFESSIONS CODE - BPC
DIVISION 3. PROFESSIONS AND VOCATIONS GENERALLY [5000 - 9998.11] ( Heading of Division 3 added by Stats. 1939,
Ch. 30.)
CHAPTER 4. Attorneys [6000 - 6243] ( Chapter 4 added by Stats. 1939, Ch. 34.)

ARTICLE 14. Funds for the Provision of Legal Services to Indigent Persons [6210 - 6228] ( Article 14 added by Stats.
1981, Ch. 789, Sec. 1. )

6210. The Legislature finds that, due to insufficient funding, existing programs providing free legal services in civil
matters to indigent persons, especially underserved client groups, such as the elderly, the disabled, juveniles, and
non-English-speaking persons, do not adequately meet the needs of these persons. It is the purpose of this article
to expand the availability and improve the quality of existing free legal services in civil matters to indigent persons,
and to initiate new programs that will provide services to them. The Legislature finds that the use of funds collected
by the State Bar pursuant to this article for these purposes is in the public interest, is a proper use of the funds,
and is consistent with essential public and governmental purposes in the judicial branch of government. The
Legislature further finds that the expansion, improvement, and initiation of legal services to indigent persons will
aid in the advancement of the science of jurisprudence and the improvement of the administration of justice.

(Added by Stats. 1981, Ch. 789, Sec. 1.)

6211. (a) An attorney or law firm that, in the course of the practice of law, receives or disburses trust funds shall
establish and maintain an IOLTA account in which the attorney or law firm shall deposit or invest all client deposits
or funds that are nominal in amount or are on deposit or8invested for a short period of time. All such client funds
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may be deposited or invested in a single unsegregated account. The interest and dividends earned on all those
accounts shall be paid to the State Bar of California to be used for the purposes set forth in this article.

(b) Nothing in this article shall be construed to prohibit an attorney or law firm from establishing one or more
interest bearing bank trust deposit accounts or dividend-paying trust investment accounts as may be permitted by
the Supreme Court, with the interest or dividends earned on the accounts payable to clients for trust funds not
deposited or invested in accordance with subdivision (a).

(c) With the approval of the Supreme Court, the State Bar may formulate and enforce rules of professional conduct
pertaining to the use by attorneys or law firms of an IOLTA account for unsegregated client funds pursuant to this
article.

(d) Nothing in this article shall be construed as affecting or impairing the disciplinary powers and authority of the
Supreme Court or of the State Bar or as modifying the statutes and rules governing the conduct of members of the
State Bar.

(Amended by Stats. 2007, Ch. 422, Sec. 2. Effective January 1, 2008.)

6212. An attorney who, or a law firm that, establishes an IOLTA account pursuant to subdivision (a) of Section 6211
shall comply with all of the following provisions:

(a) The IOLTA account shall be established and maintained with an eligible institution offering or making available
an IOLTA account that meets the requirements of this article. The IOLTA account shall be established and
maintained consistent with the attorney’s or law firm’s duties of professional responsibility. An eligible financial
institution shall have no responsibility for selecting the deposit or investment product chosen for the IOLTA
account.

(b) Except as provided in subdivision (f), the rate of interest or dividends payable on any IOLTA account shall not
be less than the interest rate or dividends generally paid by the eligible institution to nonattorney customers on
accounts of the same type meeting the same minimum balance and other eligibility requirements as the IOLTA
account. In determining the interest rate or dividend payable on any IOLTA account, an eligible institution may
consider, in addition to the balance in the IOLTA account, risk or other factors customarily considered by the
eligible institution when setting the interest rate or dividends for its non-IOLTA accounts, provided that the factors
do not discriminate between IOLTA customers and non-IOLTA customers and that these factors do not include the
fact that the account is an IOLTA account. The eligible institution shall calculate interest and dividends in
accordance with its standard practice for non-IOLTA customers. Nothing in this article shall preclude an eligible

9
http:/leginfo.legislature.ca.gov/faces/codes_display Text.xhtml?lawCode=BPC&division=3.&title=&part=&chapter=4.&article=14. 2/12
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institution from paying a higher interest rate or dividend on an IOLTA account or from electing to waive any fees
and service charges on an IOLTA account.

(c) Reasonable fees may be deducted from the interest or dividends remitted on an IOLTA account only at the rates
and in accordance with the customary practices of the eligible institution for non-IOLTA customers. No other fees or
service charges may be deducted from the interest or dividends earned on an IOLTA account. Unless and until the
State Bar enacts regulations exempting from compliance with subdivision (a) of Section 6211 those accounts for
which maintenance fees exceed the interest or dividends paid, an eligible institution may deduct the fees and
service charges in excess of the interest or dividends paid on an IOLTA account from the aggregate interest and
dividends remitted to the State Bar. Fees and service charges other than reasonable fees shall be the sole
responsibility of, and may only be charged to, the attorney or law firm maintaining the IOLTA account. Fees and
charges shall not be assessed against or deducted from the principal of any IOLTA account. It is the intent of the
Legislature that the State Bar develop policies so that eligible institutions do not incur uncompensated
administrative costs in adapting their systems to comply with the provisions of Chapter 422 of the Statutes of 2007
or in making investment products available to IOLTA members.

(d) The attorney or law firm shall report IOLTA account compliance and all other IOLTA account information
required by the State Bar in the manner specified by the State Bar.

(e) The eligible institution shall be directed to do all of the following:
(1) To remit interest or dividends on the IOLTA account, less reasonable fees, to the State Bar, at least quarterly.

(2) To transmit to the State Bar with each remittance a statement showing the name of the attorney or law firm for
which the remittance is sent, for each account the rate of interest applied or dividend paid, the amount and type of
fees deducted, if any, and the average balance for each account for each month of the period for which the report is
made.

(3) To transmit to the attorney or law firm customer at the same time a report showing the amount paid to the
State Bar for that period, the rate of interest or dividend applied, the amount of fees and service charges deducted,
if any, and the average daily account balance for each month of the period for which the report is made.

(f) An eligible institution has no affirmative duty to offer or make investment products available to IOLTA
customers. However, if an eligible institution offers or makes investment products available to non-IOLTA
customers, in order to remain an IOLTA-eligible institution, it shall make those products available to IOLTA
customers or pay an interest rate on the IOLTA deposit account that is comparable to the rate of return or the
dividends generally paid on that investment product for similar customers meeting the same minimum balance and
other requirements applicable to the investment product. If the eligible institution elects to pay that higher interest

10
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rate, the eligible institution may subject the IOLTA deposit account to equivalent fees and charges assessable
against the investment product.

(Amended by Stats. 2009, Ch. 129, Sec. 1. Effective January 1, 2010.)

6213. As used in this article:
(a) “Qualified legal services project” means either of the following:

(1) A nonprofit project incorporated and operated exclusively in California that provides as its primary purpose and
function legal services without charge to indigent persons and that has quality control procedures approved by the
State Bar of California.

(2) A program operated exclusively in California by a nonprofit law school accredited by the State Bar of California
that meets the requirements of subparagraphs (A) and (B).

(A) The program shall have operated for at least two years at a cost of at least twenty thousand dollars ($20,000)
per year as an identifiable law school unit with a primary purpose and function of providing legal services without
charge to indigent persons.

(B) The program shall have quality control procedures approved by the State Bar of California.

(b) “"Qualified support center” means an incorporated nonprofit legal services center that has as its primary purpose
and function the provision of legal training, legal technical assistance, or advocacy support without charge and
which actually provides through an office in California a significant level of legal training, legal technical assistance,
or advocacy support without charge to qualified legal services projects on a statewide basis in California.

(c) “Recipient” means a qualified legal services project or support center receiving financial assistance under this
article.

(d) “Indigent person” means a person whose income is (1) 125 percent or less of the current poverty threshold
established by the United States Office of Management and Budget, or (2) who is eligible for Supplemental Security
Income or free services under the Older Americans Act or Developmentally Disabled Assistance Act. With regard to
a project that provides free services of attorneys in private practice without compensation, “indigent person” also
means a person whose income is 75 percent or less of the maximum levels of income for lower income households
as defined in Section 50079.5 of the Health and Safety Code. For the purpose of this subdivision, the income of a
person who is disabled shall be determined after deducting the costs of medical and other disability-related special
expenses.

11
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(e) “"Fee generating case” means a case or matter that, if undertaken on behalf of an indigent person by an
attorney in private practice, reasonably may be expected to result in payment of a fee for legal services from an
award to a client, from public funds, or from the opposing party. A case shall not be considered fee generating if
adequate representation is unavailable and any of the following circumstances exist:

(1) The recipient has determined that free referral is not possible because of any of the following reasons:

(A) The case has been rejected by the local lawyer referral service, or if there is no such service, by two attorneys
in private practice who have experience in the subject matter of the case.

(B) Neither the referral service nor any attorney will consider the case without payment of a consultation fee.

(C) The case is of the type that attorneys in private practice in the area ordinarily do not accept, or do not accept
without prepayment of a fee.

(D) Emergency circumstances compel immediate action before referral can be made, but the client is advised that,
if appropriate and consistent with professional responsibility, referral will be attempted at a later time.

(2) Recovery of damages is not the principal object of the case and a request for damages is merely ancillary to an
action for equitable or other nonpecuniary relief, or inclusion of a counterclaim requesting damages is necessary for
effective defense or because of applicable rules governing joinder of counterclaims.

(3) A court has appointed a recipient or an employee of a recipient pursuant to a statute or a court rule or practice
of equal applicability to all attorneys in the jurisdiction.

(4) The case involves the rights of a claimant under a publicly supported benefit program for which entitlement to
benefit is based on need.

(f) “Legal Services Corporation” means the Legal Services Corporation established under the Legal Services
Corporation Act of 1974 (P.L. 93-355; 42 U.S.C. Sec. 2996 et seq.).

(g) "Older Americans Act” means the Older Americans Act of 1965, as amended (P.L. 89-73; 42 U.S.C. Sec. 3001 et
seq.).

(h) “"Developmentally Disabled Assistance Act” means the Developmentally Disabled Assistance and Bill of Rights
Act, as amended (P.L. 94-103; 42 U.S.C. Sec. 6001 et seq.).

(i) “Supplemental security income recipient” means an individual receiving or eligible to receive payments under
Title XVI of the federal Social Security Act, or payments under Chapter 3 (commencing with Section 12000) of Part
3 of Division 9 of the Welfare and Institutions Code.

12
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(j) “"IOLTA account” means an account or investment product established and maintained pursuant to subdivision
(a) of Section 6211 that is any of the following:

(1) An interest-bearing checking account.

(2) An investment sweep product that is a daily (overnight) financial institution repurchase agreement or an open-
end money market fund.

(3) An investment product authorized by California Supreme Court rule or order.

A daily financial institution repurchase agreement shall be fully collateralized by United States Government
Securities or other comparably conservative debt securities, and may be established only with any eligible
institution that is “well-capitalized” or “adequately capitalized” as those terms are defined by applicable federal
statutes and regulations. An open-end money market fund shall be invested solely in United States Government
Securities or repurchase agreements fully collateralized by United States Government Securities or other
comparably conservative debt securities, shall hold itself out as a "money market fund” as that term is defined by
federal statutes and regulations under the Investment Company Act of 1940 (15 U.S.C. Sec. 80a-1 et seq.), and, at
the time of the investment, shall have total assets of at least two hundred fifty million dollars ($250,000,000).

(k) “Eligible institution” means either of the following:

(1) A bank, savings and loan, or other financial institution regulated by a federal or state agency that pays interest
or dividends in the IOLTA account and carries deposit insurance from an agency of the federal government.

(2) Any other type of financial institution authorized by the California Supreme Court.
(Amended by Stats. 2010, Ch. 328, Sec. 14. Effective January 1, 2011.)

6214. (3) Projects meeting the requirements of subdivision (a) of Section 6213 which are funded either in whole or
part by the Legal Services Corporation or with Older American Act funds shall be presumed qualified legal services
projects for the purpose of this article.

(b) Projects meeting the requirements of subdivision (a) of Section 6213 but not qualifying under the presumption
specified in subdivision (a) shall qualify for funds under this article if they meet all of the following additional
criteria:

(1) They receive cash funds from other sources in the amount of at least twenty thousand dollars ($20,000) per
year to support free legal representation to indigent persons.

(2) They have demonstrated community support for the operation of a viable ongoing program.

13
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(3) They provide one or both of the following special services:

(A) The coordination of the recruitment of substantial numbers of attorneys in private practice to provide free legal
representation to indigent persons or to qualified legal services projects in California.

(B) The provision of legal representation, training, or technical assistance on matters concerning special client
groups, including the elderly, the disabled, juveniles, and non-English-speaking groups, or on matters of specialized
substantive law important to the special client groups.

(Added by Stats. 1981, Ch. 789, Sec. 1.)

6214.5. A |aw school program that meets the definition of a “qualified legal services project” as defined in paragraph
(2) of subdivision (a) of Section 6213, and that applied to the State Bar for funding under this article not later than
February 17, 1984, shall be deemed eligible for all distributions of funds made under Section 6216.

(Added by Stats. 1984, Ch. 784, Sec. 2.)

6215. (a) Support centers satisfying the qualifications specified in subdivision (b) of Section 6213 which were
operating an office and providing services in California on December 31, 1980, shall be presumed to be qualified
support centers for the purposes of this article.

(b) Support centers not qualifying under the presumption specified in subdivision (a) may qualify as a support
center by meeting both of the following additional criteria:

(1) Meeting quality control standards established by the State Bar.

(2) Being deemed to be of special need by a majority of the qualified legal services projects.
(Added by Stats. 1981, Ch. 789, Sec. 1.)

6216. The State Bar shall distribute all moneys received under the program established by this article for the
provision of civil legal services to indigent persons. The funds first shall be distributed 18 months from the effective
date of this article, or upon such a date, as shall be determined by the State Bar, that adequate funds are available
to initiate the program. Thereafter, the funds shall be distributed on an annual basis. All distributions of funds shall
be made in the following order and in the following manner:

(a) To pay the actual administrative costs of the program, including any costs incurred after the adoption of this
article and a reasonable reserve therefor.
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(b) Eighty-five percent of the funds remaining after payment of administrative costs allocated pursuant to this
article shall be distributed to qualified legal services projects. Distribution shall be by a pro rata county-by-county
formula based upon the number of persons whose income is 125 percent or less of the current poverty threshold
per county. For the purposes of this section, the source of data identifying the number of persons per county shall
be the latest available figures from the United States Department of Commerce, Bureau of the Census. Projects
from more than one county may pool their funds to operate a joint, multicounty legal services project serving each
of their respective counties.

(1) (A) In any county which is served by more than one qualified legal services project, the State Bar shall
distribute funds for the county to those projects which apply on a pro rata basis, based upon the amount of their
total budget expended in the prior year for legal services in that county as compared to the total expended in the
prior year for legal services by all qualified legal services projects applying therefor in the county. In determining
the amount of funds to be allocated to a qualified legal services project specified in paragraph (2) of subdivision (a)
of Section 6213, the State Bar shall recognize only expenditures attributable to the representation of indigent
persons as constituting the budget of the program.

(B) The State Bar shall reserve 10 percent of the funds allocated to the county for distribution to programs meeting
the standards of subparagraph (A) of paragraph (3) and paragraphs (1) and (2) of subdivision (b) of Section 6214
and which perform the services described in subparagraph (A) of paragraph (3) of Section 6214 as their principal
means of delivering legal services. The State Bar shall distribute the funds for that county to those programs which
apply on a pro rata basis, based upon the amount of their total budget expended for free legal services in that
county as compared to the total expended for free legal services by all programs meeting the standards of
subparagraph (A) of paragraph (3) and paragraphs (1) and (2) of subdivision (b) of Section 6214 in that county.
The State Bar shall distribute any funds for which no program has qualified pursuant hereto, in accordance with the
provisions of subparagraph (A) of paragraph (1) of this subdivision.

(2) In any county in which there is no qualified legal services projects providing services, the State Bar shall
reserve for the remainder of the fiscal year for distribution the pro rata share of funds as provided for by this
article. Upon application of a qualified legal services project proposing to provide legal services to the indigent of
the county, the State Bar shall distribute the funds to the project. Any funds not so distributed shall be added to the
funds to be distributed the following year.

(c) Fifteen percent of the funds remaining after payment of administrative costs allocated for the purposes of this
article shall be distributed equally by the State Bar to qualified support centers which apply for the funds. The funds
provided to support centers shall be used only for the provision of legal services within California. Qualified support
centers that receive funds to provide services to qualified legal services projects from sources other than this
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article, shall submit and shall have approved by the State Bar a plan assuring that the services funded under this
article are in addition to those already funded for qualified legal services projects by other sources.

(Amended by Stats. 1984, Ch. 784, Sec. 3.)

6217. ith respect to the provision of legal assistance under this article, each recipient shall ensure all of the
following:

(a) The maintenance of quality service and professional standards.
(b) The expenditure of funds received in accordance with the provisions of this article.

(c) The preservation of the attorney-client privilege in any case, and the protection of the integrity of the adversary
process from any impairment in furnishing legal assistance to indigent persons.

(d) That no one shall interfere with any attorney funded in whole or in part by this article in carrying out his or her
professional responsibility to his or her client as established by the rules of professional responsibility and this
chapter.

(Added by Stats. 1981, Ch. 789, Sec. 1.)

6218. Al legal services projects and support centers receiving funds pursuant to this article shall adopt financial
eligibility guidelines for indigent persons.

(a) Qualified legal services programs shall ensure that funds appropriated pursuant to this article shall be used
solely to defray the costs of providing legal services to indigent persons or for such other purposes as set forth in
this article.

(b) Funds received pursuant to this article by support centers shall only be used to provide services to qualified
legal services projects as defined in subdivision (a) of Section 6213 which are used pursuant to a plan as required
by subdivision (c) of Section 6216, or as permitted by Section 6219.

(Added by Stats. 1981, Ch. 789, Sec. 1.)

6219. Qualified legal services projects and support centers may use funds provided under this article to provide
work opportunities with pay, and where feasible, scholarships for disadvantaged law students to help defray their
law school expenses.

(Added by Stats. 1981, Ch. 789, Sec. 1.)
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6220. Attorneys in private practice who are providing legal services without charge to indigent persons shall not be
disqualified from receiving the services of the qualified support centers.

(Added by Stats. 1981, Ch. 789, Sec. 1.)

6221. Qualified legal services projects shall make significant efforts to utilize 20 percent of the funds allocated
under this article for increasing the availability of services to the elderly, the disabled, juveniles, or other indigent
persons who are members of disadvantaged and underserved groups within their service area.

(Added by Stats. 1981, Ch. 789, Sec. 1.)

6222. A recipient of funds allocated pursuant to this article annually shall submit a financial statement to the State
Bar, including an audit of the funds by a certified public accountant or a fiscal review approved by the State Bar, a
report demonstrating the programs on which they were expended, a report on the recipient’s compliance with the

requirements of Section 6217, and progress in meeting the service expansion requirements of Section 6221.

The Board of Trustees of the State Bar shall include a report of receipts of funds under this article, expenditures for
administrative costs, and disbursements of the funds, on a county-by-county basis, in the annual report of State
Bar receipts and expenditures required pursuant to Section 6145.

(Amended by Stats. 2011, Ch. 417, Sec. 60. Effective January 1, 2012.)

6223. No funds allocated by the State Bar pursuant to this article shall be used for any of the following purposes:

(a) The provision of legal assistance with respect to any fee generating case, except in accordance with guidelines
which shall be promulgated by the State Bar.

(b) The provision of legal assistance with respect to any criminal proceeding.

(c) The provision of legal assistance, except to indigent persons or except to provide support services to qualified
legal services projects as defined by this article.

(Added by Stats. 1981, Ch. 789, Sec. 1.)

6224. The State Bar shall have the power to determine that an applicant for funding is not qualified to receive
funding, to deny future funding, or to terminate existing funding because the recipient is not operating in
compliance with the requirements or restrictions of this article.
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A denial of an application for funding or for future funding or an action by the State Bar to terminate an existing
grant of funds under this article shall not become final until the applicant or recipient has been afforded reasonable
notice and an opportunity for a timely and fair hearing. Pending final determination of any hearing held with
reference to termination of funding, financial assistance shall be continued at its existing level on a month-to-
month basis. Hearings for denial shall be conducted by an impartial hearing officer whose decision shall be final. The
hearing officer shall render a decision no later than 30 days after the conclusion of the hearing. Specific procedures
governing the conduct of the hearings of this section shall be determined by the State Bar pursuant to Section
6225.

(Added by Stats. 1981, Ch. 789, Sec. 1.)

6225. The Board of Trustees of the State Bar shall adopt the regulations and procedures necessary to implement
this article and to ensure that the funds allocated herein are utilized to provide civil legal services to indigent
persons, especially underserved client groups such as but not limited to the elderly, the disabled, juveniles, and
non-English-speaking persons.

In adopting the regulations the Board of Trustees shall comply with the following procedures:

(a) The board shall publish a preliminary draft of the regulations and procedures, which shall be distributed,
together with notice of the hearings required by subdivision (b), to commercial banking institutions, to members of
the State Bar, and to potential recipients of funds.

(b) The board shall hold at least two public hearings, one in southern California and one in northern California where
affected and interested parties shall be afforded an opportunity to present oral and written testimony regarding the
proposed regulations and procedures.

(Amended by Stats. 2011, Ch. 417, Sec. 61. Effective January 1, 2012.)

6226. The program authorized by this article shall become operative only upon the adoption of a resolution by the
Board of Trustees of the State Bar stating that regulations have been adopted pursuant to Section 6225 which
conform the program to all applicable tax and banking statutes, regulations, and rulings.

(Amended by Stats. 2011, Ch. 417, Sec. 62. Effective January 1, 2012.)

6227. Nothing in this article shall create an obligation or pledge of the credit of the State of California or of the
State Bar of California. Claims arising by reason of acts done pursuant to this article shall be limited to the moneys
generated hereunder.
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(Added by Stats. 1981, Ch. 789, Sec. 1.)

6228. 1f any provision of this article or the application thereof to any group or circumstances is held invalid, such
invalidity shall not affect the other provisions or applications of this article which can be given effect without the
invalid provision or application, and to this end the provisions of this article are severable.

(Added by Stats. 1981, Ch. 789, Sec. 1.)

19
http:/leginfo.legislature.ca.gov/faces/codes_display Text.xhtml?lawCode=BPC&division=3.&title=&part=&chapter=4.&article=14. 12/12


javascript:submitCodesValues('6228.','5.9.24','1981','789','1', 'id_7cd19d55-291e-11d9-87bf-bcb27e518802')

ATTACHMENT A

TiTLE 3. PROGRAMS AND SERVICES

Adopted July 2007

DIVISION 5. PROVIDERS OF PROGRAMS AND SERVICES

Chapter 2. Legal Services Trust Fund Program

Article 1. Administration of the Legal Services Trust Fund Program

Rule 3.660 Legal Services Trust Fund Commission

The Board of Trustees of the State Bar of California has established a Legal Services
Trust Fund Commission (“Commission”) to administer, in accordance with legal
requirements and these rules (“Trust Fund Requirements”), revenue from IOLTA
(Interest on Lawyers’ Trust Accounts) and other funds remitted to the Legal Services
Trust Fund Program of the State Bar.

Rule 3.660 adopted effective March 6, 2009; amended effective January 1, 2012.

Rule 3.661 Duties of the Legal Services Trust Fund Commission

(A)

(B)

(©

The Commission must determine an applicant’s eligibility for grants and notify
each grant applicant that its application has been approved or denied. If the
Commission tentatively approves an application, it issues a notice of the grant
award, including the tentative allocation. If the notice requires submission of
additional information, the Commission considers the application incomplete
pending receipt of the information.

The Commission must monitor and evaluate a recipient’s compliance with Trust
Fund Requirements and grant terms. The evaluation may be based on

(1) application information, grant reports, and additional information
reasonably necessary to determine compliance with Trust Fund
Requirements;

(2) reasonable site visits scheduled upon adequate notice;

(3) an evaluation of a recipient by an impartial third party designated and
funded by the Commission; or

4) information from other sources, such as an evaluation provided by the
Legal Services Corporation or other funding entity.

The Standards for the Provision of Civil Legal Aid adopted by the American Bar
Association’s House of Delegates on August 7, 2006, as limited by the general
introduction to the standards, are the guidelines used by the Commission in
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approving the quality control procedures and reviewing and evaluating the
maintenance of quality service and professional standards of applicant and
recipient programs. With due notice, the Commission may also rely on other
standards that are consistent with law and generally accepted access to justice
principles in the legal aid community.

(D) The Commission may terminate a grant for noncompliance or take other action in
accordance with Article 4 of this chapter.

Rule 3.661 adopted effective March 6, 2009.
Rule 3.662 Legal Services Trust Fund Commission membership and terms

The Commission consists of twenty-one voting members and three nonvoting judicial
advisors. At least two members must be or have been within five years of appointment
indigent persons as defined by statute.* No employee or independent contractor acting
as a consultant to a potential recipient of Trust Fund grants may be appointed to the
Commission.

(A) The Board of Trustees appoints fourteen voting members, ten of whom must be
licensees of the State Bar and four of whom must be public members who have
never been admitted to the practice of law in any United States jurisdiction. Each
member serves at the pleasure of the Board for a term of three years that begins
and ends at the State Bar annual meeting. Upon completion of an initial term, the
Board may reappoint a member for a second three-year term. The Board may
extend an initial or second term by one or two years to allow a member to serve
as chair or vice-chair.

(B)  The chair of the Judicial Council appoints seven voting members, five of whom
must be licensees of the State Bar and two of whom must be public members, as
well as three nonvoting judges, one of whom must be an appellate justice. Each
member serves at the pleasure of the chair of the Judicial Council for a term of
three years.

(C) The Board of Trustees appoints voting members as chair and vice-chair.

Rule 3.662 adopted effective March 6, 2009; amended effective January 1, 2012; amended effective
September 14, 2014; amended effective January 25, 2019.

Article 2. Construction of certain statutory provisions

Rule 3.670 Operation in California by qualified entities

(A) A qualified legal services project is required by statute to be a nonprofit
corporation operating exclusively in California or a program operated exclusively

! Business & Professions Code § 6213(d).
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in California by a nonprofit law school accredited by the State Bar.? A qualified
legal services project that is a California nonprofit corporation with operations
outside California may be considered as meeting the statutory requirement if it
otherwise meets Trust Fund Requirements and expends Trust Fund Program
grant funds only in California.

A gualified support center is required by statute to be an incorporated nonprofit
legal services center that provides through an office in California a significant
level 03f legal support services to qualified legal services projects on a statewide
basis.

Rule 3.670 adopted effective March 6, 2009.

Rule 3.671 Primary purpose and function

(A)

(B)

(©)

A gqualified legal services project is required by statute to have as its primary
purpose and function providing legal services without charge to indigent
persons.* A qualified legal services project applying for Trust Fund Program
funds is presumed to have such a purpose and function if 75% or more of the
budget for the fiscal year for which it is seeking funds is designated to provide
free legal services to indigents, and 75% or more of its expenditures for the most
recent reporting year were incurred for such services. The calculation of 75% of
expenditures may include a reasonable share of administrative and overhead
expenses.

A gqualified support center is required by statute to have as its primary purpose
and function the provision of legal training, legal technical assistance, or
advocacy support without charge.® A qualified support center applying for funds
is presumed to have such a primary purpose and function if 75% or more of its
budget for the fiscal year for which it is seeking funds is designated to provide
such support services, and 75% or more of its expenditures for the most recent
reporting year were incurred for such services.

A qualified legal services project or qualified support center that does not meet
the 75% test may nevertheless apply, provided that the applicant can
satisfactorily demonstrate that it meets the primary purpose and function
requirement by other means.

Rule 3.671 adopted effective March 6, 2009.

% Business & Professions Code § 6213(a).
® Business & Professions Code § 6213(b).
* Business & Professions Code § 6213(a)(1).
® Business & Professions Code § 6213(b).
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Rule 3.672 Delivery of legal services

(A)  “Legal services” include all professional services provided by a licensee of the
State Bar and similar or complementary services of a law student or paralegal
under th% supervision and control of a licensee of the State Bar in accordance
with law.

(B) “Legal support services” required by statute to be provided by a qualified support
center include but are not limited to

Q) professional services to qualified legal services projects; and

(2) the direct provision of legal services to an indigent client of a qualified
legal services project, provided the services are provided directly to the
client

(@) as co-counsel with an attorney employed or recruited by a qualified
legal services project; or

(b)  atthe request of an attorney employed or recruited by a qualified
legal services project that is unable to assist the client.’

Rule 3.672 adopted effective March 6, 2009; amended effective January 25, 2019.
Rule 3.673 Permissible uses of funds

(A) A qualified legal services project or qualified support center must use funds
received under Business and Professions Code Section 6216 to provide legal
assistance to indigent persons or qualified legal services projects as defined by
statute.® Reasonable administrative expenditures and overhead required to
deliver such services meet the statutory requirement.

(B)  No recipient may use an allocation made under Business and Professions Code
Section 6216 to provide services in a fee-generating case, except as described in
Business and Professions Code Section 6213(e)(1)-(4). If a recipient determines
that a case is not fee generating because it qualifies for a statutory exemption,®
the recipient must maintain records reflecting the facts that led to that conclusion
and any action taken to confirm it. Client reimbursements of nominal costs or
expenses are not considered fees. If attorney fees are generated in cases funded
by Trust Fund Program grants, the fees must be used only for purposes

® Business & Professions Code § 6213(a).

" Business & Professions Code § 6213(b).

® Business & Professions Code §§ 6216 and 6223.
° Business & Professions Code § 6213(e)(1).
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permitted by statute.'® Recipients must maintain complete records of all such
fees.

Rule 3.673 adopted effective March 6, 2009.

Article 3. Applications and distributions

Rule 3.680 Application for Trust Fund Program grants

To be considered for a Trust Fund Program grant, a qualified legal services project or
qualified support center seeking a Trust Fund Program grant must submit a timely and
complete application for funding in the manner prescribed by the Commission. The
applicant must agree to use any grant in accordance with grant terms and legal
requirements.

(A) A qualified legal services project must meet statutory criteria.

(B) A qualified support center must agree to offer support services in two or more of
the following ways: consultation, representation, information services, and
training. The board of directors of the support center must establish priorities for
providing such services after consulting with legal services attorneys and other
relevant stakeholders.

(C) A support center not in existence prior to December 31, 1980 must demonstrate
that it is deemed to be of special need by a majority of qualified legal services
projects in accordance with Trust Fund Program procedures. Upon request, the
Commission must make available to the applicant a list of all the names and
addresses of qualified legal services projects.

(D) A nonprofit corporation that believes it meets the criteria for a qualified legal
services project and qualified support center may submit two applications, one as
a project and one as a support center, indicating in each application whether it is
to be considered the primary or secondary application. The Commission will
consider the secondary application only if the primary application is not
approved. No applicant may receive a grant as a qualified legal services project
and as a qualified support center.

(E)  An application must include

(1) an audited financial statement by an independent certified public
accountant for the fiscal year that concluded during the prior calendar
year. A financial review in lieu of an audited financial statement may be
submitted by an applicant whose gross corporate expenditures were less
than the amount specified in the Schedule of Charges and Deadlines;

19 Business & Professions Code § 6223.
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(2) information about the maintenance of quality service and professional
standards and how the applicant maintains standards, such as internal
quality control and review procedures; experience and educational
requirements of attorneys and paralegals; supervisory structure,
procedures, and responsibilities; job descriptions and current salaries for
all filled and unfilled professional and management positions; and fiscal
controls and procedures.

(3) abudget and budget narrative, which must be submitted within thirty days
of receipt of a notice of tentative allocation, explaining how funds will be
used to provide civil legal services to indigent persons, especially
underserved client groups such as, the elderly, the disabled, juveniles,
and non-English-speaking persons within the applicant’s service area; and

4) information about program activities, such as substantive practice areas,
extent and complexity of services, a summary of litigation, and populations
served.

Rule 3.680 adopted effective March 6, 2009; amended effective January 25, 2019.

Rule 3.681 Duties of Trust Fund Program grant recipient

The recipient of a Trust Fund Program grant must

(A)

(B)

(©)

(D)

use the grant in accordance with the terms of the grant agreement and Trust
Fund Requirements;

maintain complete financial records, including budgets, to account for the receipt
and expenditure of all grant funds and all income earned by a grant recipient
from grant-supported activities, such as income from fees for services (including
attorney fee awards and reimbursed costs), training, sales and rentals of real or
personal property, and interest earned on grant amounts;

maintain records for five years after completion of services to a client regarding
the eligibility of the client and promptly provide such records to the Commission
for inspection upon demand;

annually submit information that describes, in the manner required by the
Commission, the grant recipient’s maintenance of quality service and
professional standards and compliance with program requirements and, as
requested by the Commission,

(1) information for evaluative purposes about program activities in the prior
grant year; and

(2) information to enhance the delivery system of legal services;
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(E) cooperate regarding any reasonable site visit;

(F) submit timely quarterly financial reports and any other information reasonably
required by the Commission; and

(G) pay any noncompliance fees set forth in the Schedule of Charges and Deadlines
for processing documents that are substantially noncompliant with Trust Fund
Requirements or that are late without permission.

Rule 3.681 adopted effective March 6, 2009.
Rule 3.682 No abrogation of legal or professional responsibilities

Nothing in these rules may limit or impair in any way the professional responsibility of an
attorney to provide a client with legal services appropriate to the client’'s needs. Trust
Fund Program applicants and recipients and their staffs; volunteers; consultants; and
clients and prospective clients are entitled to all rights and privileges under the law.
Nothing in these rules may be interpreted to require a grant applicant or recipient to
violate the law.*

Rule 3.682 adopted effective March 6, 2009.

Article 4. Requests for review and complaint process

Rule 3.690 Receipt of document

For purposes of this article, receipt of a document mailed by staff or the Commission is
deemed to be the earlier of either five days after the date of mailing or is the actual time
of receipt when staff or the Commission delivers a document physically by courier or
otherwise.

Rule 3.690 adopted effective March 6, 2009.

Rule 3.691 Denial or termination of funding

(A) The Commission has the authority to deny an application for initial funding or for
renewal of funding, or to terminate existing funding in accordance with law and
these rules.*? The applicant or grant recipient is entitled to written notice of the

denial or termination.

(B) The applicant or grant recipient may request reconsideration by the Commission.

! Business & Professions Code § 6217(d).
12 Business & Professions Code § 6224.
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(1) The request must be provided to the Commission in writing within thirty
days of receipt of the notice of denial or termination of funding. The
request may include additional information.

(2)  The Commission may affirm its decision, modify its decision, or schedule
an informal conference to be held within ninety days of receipt of the
request. The applicant or recipient is entitled to written notice of the date,
time and place of the conference, and must have an opportunity to present
information at the conference.

3) Unless all parties agree otherwise, the Commission must mail or
otherwise deliver a written decision within sixty days of the conference.

Within thirty days of receipt of written notice of the Commission decision on the
request for reconsideration, the applicant or grant recipient may file a request for
review by the State Bar Court. The request must be submitted to the State Bar
Court in accordance with the Rules of Procedure of the State Bar on Legal
Services Trust Fund Proceedings. Pending a final decision by the State Bar
Court, a current grant recipient must continue to receive funding.

The decision of the Commission on the request for reconsideration is final if the
applicant or grant recipient fails to file a timely request for review by the State Bar
Court.

Rule 3.691 adopted effective March 6, 2009.

Rule 3.692 Complaints

(A)

(B)

(©

(D)

Any person or entity may file a formal written complaint that a grant recipient fails
to meet Trust Fund Requirements.

Staff must provide a copy of a formal written complaint to the grant recipient
whom it concerns and attempt to resolve the complaint. If the complaint is not
resolved within ninety days after staff receives the complaint, staff must provide
the Commission, complainant, and recipient with a written report of its efforts to
resolve the complaint and recommendation of what action, if any, is appropriate.

Within thirty days of receipt of the staff report, the complainant and grant
recipient may provide the Commission with a written response that may include
additional information and may request review by the Commission.

Within a reasonable time, the Commission or a committee of its members
appointed by the Commission must consider the staff report and any response.
The Commission or committee must then dismiss the complaint or schedule an
informal conference. The complainant and grant recipient are entitled to written
notice of a dismissal or the date, time, and place of the conference.
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(E)

(F)

(G)

(H)

ATTACHMENT A

At the informal conference, the staff member who conducted the investigation
must be present barring extenuating circumstances. The complainant and grant
recipient must have an opportunity to present information. The Commission must
issue a written notice dismissing the complaint; requiring corrective action; or
terminating funds. The complainant and recipient are entitled to written notice of
the decision.

If the Commission or committee decides to dismiss the complaint, the decision is
final.

If the Commission or committee decides to terminate funding, within thirty days of
receipt of written notice of the decision the grant recipient may file a request for
review by the State Bar Court. The request must be submitted to the State Bar
Court in accordance with the Rules of Procedure of the State Bar on Legal
Services Trust Fund Proceedings. Pending a final decision by the State Bar
Court, a current grant recipient must continue to receive funding.

The decision of the Commission to terminate funding is final if the grant recipient
fails to file a timely request for review by the State Bar Court.

Rule 3.692 adopted effective March 6, 2009.
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ATTACHMENT B
Proposed Rule 3.671 Primary purpose and function

(A) A qualified legal services project is required by statute to have as its primary purpose and
function providing legal services without charge to indigent persons.4 A qualified legal services
project applying for Trust Fund Program funds is presumed to have such a purpose and function
if 75% or more of the budget for the fiscal year for which it is seeking funds is designated to
provide free legal services to indigents, and 75% or more of its expenditures for the most recent
reporting year were incurred for such services. The calculation of 75% of expenditures may
include a reasonable share of administrative and overhead expenses.

(B) A qualified support center is required by statute to have as its primary purpose and function
the provision of legal training, legal technical assistance, or advocacy support without charge.5
A qualified support center applying for funds is presumed to have such a primary purpose and
function if 75% or more of its budget for the fiscal year for which it is seeking funds is
designated to provide such support services, and 75% or more of its expenditures for the most
recent reporting year were incurred for such services.

(C) A qualified legal services project or qualified support center that does not meet the 75% test
may nevertheless apply, provided that the applicant can satisfactorily demonstrate that it
meets the primary purpose and function requirement by other means.

(__) When determining whether an applicant has demonstrated the necessary primary purpose
and function, or when determining the budget and expenditures of the program under section
6216(b) of the Business and Professions Code, the following expenditures will be excluded or
deducted as specified:

( ) Exchanged funds are funds paid by any applicant for IOLTA grants to any other
applicant. Exchanged funds shall be administered in the application process as
follows:

(A) Exchanged funds expended for eligible purposes are qualified expenditures
for both the payor and recipient for purposes of this rule.

(B) If both the payor and the recipient are Qualified Legal Services Projects, only
one may count exchanged funds for purposes of calculating grant allocations.
Absent a written agreement that states otherwise, funds exchanged between
two Qualified Legal Service Projects shall be credited to the recipient for
purposes of determining grant allocations.

(C) The following funds are exempt from the exchanged funds deduction
requirement:

a. IOLTA, Equal Access Fund, Shriver Grant, or other funds that do not
count toward IOLTA grant allocations by statute, rule, or their own
terms.
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b. Funds exchanged by or with Support Centers, because there is no
impact on grant allocations.
{B}(D) Support Centers must report exchanged funds in the same manner as Qualified
Legal Services Projects.
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